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Rules and Regulations 


Title 26—INTERNAL REVENUE 

Chapter |—Internal Revenue Service, 
Department of the Treasury 
SUBCHAPTER A—INCOME TAX 
|TJD. 7207J 

PART 1—INCOME TAX; TAXABLE 

YEARS BEGINNING AFTER DE¬ 
CEMBER 31, 1953 
Charitable Contributions Deduction 

On April 2, 1971. there was published 
in the Federal Register (36 F.R. 6082) a 
notice of proposed rule making with re¬ 
spect to amend ment of the Income Tax 
Regulations (26 CFR Part 1) to conform 
such regulations to section 201(a), re¬ 
lating to charitable contributions, and 
section 201(f), relating to bargain sales 
to a charitable organization, of the Tax 
Reform Act of 1969 (83 Stat. 549, 564). 
After consideration of all such relevant 
matter as was presented by interested 
persons regarding the rules proposed, the 
amendment of the regulations as pro¬ 
posed is hereby adopted, subject to the 
changes set forth below: 

Paragraph 1. Section 1.170A-1, as set 
forth in paragraph 6 of the notice of pro¬ 
posed rule making, is changed by revis¬ 
ing paragraph (a) (1), by revising para¬ 
graph (f), by revising the heading of 
paragraph (h), by revising subpara¬ 
graphs (1), (6), and (9) of paragraph 
(h), and by adding new subparagraphs 
(10) and (11) to paragraph (h) to read 
as set forth below. 

Par. 2. Section 1.170A-3, as set forth 
In paragraph 6 of the notice of proposed 
rule making, is changed by revising para¬ 
graph (c) of example (2) in paragraph 
(d) to read as set forth below. 

Par. 3. Section 1.170A-4, as set forth 
in paragraph 6 of the notice of proposed 
rule making, is changed by revising that 
part of paragraph (a) that follows sub- 
paragraph (3) thereof, by revising para¬ 
graphs (b) (1) and (3), (c) (2)<i) and 
(3), and (e), and by revising example 
(1), and examples (5) through (10), in 
paragraph (d) to read as set forth below. 

Par. 4. Section 1.170A-5, as set forth in 
paragraph 6 of the notice of proposed 
rule making, is changed by revising ex¬ 
amples (1), (2), (5), and (7) in para¬ 
graph (b), to read as set forth below. 

Par. 5. Section 1.170A-6, as set forth 
in paragraph 6 of the notice of proposed 
rule making, is revised to read as set 
forth below. 

Par. 6. Section 1.170A-7, as set forth 
in paragraph 6 of the notice of proposed 
rule making, is changed by revising para¬ 
graphs (a) (1) and (2), (b), and (c) to 
read as set forth below. 


Par. 7. Section 1.170A-S, as set forth 
in paragraph 6 of the notice of proposed 
rule making, is changed by revising para¬ 
graphs (a), (b). and (d) (3) , by revising 
examples (5) and (8) in paragraph (f), 
by revising paragraph (c) in example (4) 
in paragraph (f), by revising paragraph 
(d) in example (12) in paragraph (f), 
and by adding new examples (13), (14), 
and (15) in paragraph (f) to read as set 
forth below. 

Par. 8. Section 1.170A-10, as set forth 
in paragraph 6 of the notice of proposed 
rule making, is changed by revising 
paragraph (a), that part of paragraph 

(b) (1) that precedes the examples 
therein, paragraph (b) (2) (i) <b), and 
that part of paragraph (c) (2) that fol¬ 
lows subdivision (i) thereof, to read as 
set forth below. 

Par. 9. Section 1.170A-11, as set forth 
in paragraph 6 of the notice of proposed 
rule making, is changed by revising that 
part of paragraph (c)(1) that follows 
subdivision (i) thereof and precedes the 
example therein, to read as set forth be¬ 
low. 

Par. 10. Section 1.1011-2, as set forth 
in paragraph 17 of the notice of pro¬ 
posed rule making, is changed by revis¬ 
ing paragraphs (a) and (b), examples 
(1), and (3) through (7), in paragraph 

(c) , and paragraph (c) of example (8) 
in paragraph (c), to read as set forth 
below. 

(Sec. 7805. Internal Revenue Code of 1954, 
68A Stat. 917; 26 U.S.C. 7805) 

[seal! Johnnie M. Walters, 
Commissioner of Internal Revenue. 

Approved: September 26,1972. 

Frederic W. Hickman, 

Assistant Secretary of the 
Treasury. 

In order to co nfor m the Income Tax 
Regulations (26 CFR Part 1) to section 
201(a). relating to charitable contribu¬ 
tions, and section 201(f), relating to 
bargain sales to a charitable organiza¬ 
tion, of the Tax Reform Act of 1969 
(Public Law 91-172, 83 Stat. 549, 564), 
such regulations are amended as follows: 

Paragraph 1. Section 1.61-3 is amended 
by revising paragraph (a) to read as 
follows: 

§ 1.61—3 Grt**s income derived from 
business. 

(a) In general. In a manufacturing, 
merchandizing, or mining business, 
“gross income” means the total sales, 
less the cost of goods sold, plus any in¬ 
come from investments and from inci¬ 
dental or outside operations or sources. 
Gross income is determined without sub¬ 
traction of depletion allowances based on 
a percentage of income, and without 


subtraction of selling expenses, losses, or 
other items not ordinarily used in com¬ 
puting cost of goods sold. The cost of 
goods sold should be determined In ac¬ 
cordance with the method of accounting 
consistently used by the taxpayer. For 
special rules for determining cost of 
goods sold in the case of property con¬ 
tributed to a charitable organization, 
see paragraph (c) (4) of § 1.170A-1. 

* • ♦ * * 

Par. 2. Section 1.170 is amended by re¬ 
vising the heading of such section, sub¬ 
section (e) of section 170, and the histori¬ 
cal note to read as follows: 

§ 1.170 Statutory provision*; charitable, 
etc., contribution* and gift* (before 
amendment bv Tax Reform Act of 
1969). 

• • • • • 

(e) Special rule for charitable contribu¬ 
tions of certain property. The amount of any 
charitable contribution taken into account 
under this section shall be reduced by the 
amount which would have been treated as 
gain to which section 617(d) (1), 1245(a), or 
1250(a) applies if the property contributed 
had been sold at its fair market value (deter¬ 
mined at the time of such contribution). 

• • • • • 

(See. 170 as amended by sec. 1. Act of Aug. 7. 
1956 (Public Law 1022, 84th Cong., 70 Stat. 
1117); secs. 10, 11. and 12. Technical Amend¬ 
ments Act 1958 (72 Stat. 1609-10); sec. 7(a). 
Act of Sept. 14, 1960 (Public Law 86-779, 74 
Stat. 1002); sec. 13(d), Rev. Act 1962 (76 
Stat. 1034); sec. 2. Act of Oct. 23. 1962 (Pub¬ 
lic Law 87-858, 76 Stat. 1134); secs. 209 and 
231(b), Rev. Act 1964 (78 Stat. 43. 100): sec. 
1(b)(1), Act of Sept. 12, 1966 (Public Law 
89-570, 80 Stat. 762); as in effect beiore 
amendment by secs. 101 (j) (2). 201(a) (1) 
and (2) (A), and 201(h), Tax Reform Act 1969 
(83 Stat. 526, 549, 558. 565) 1 

Par. 3. Immediately after § 1.170 the 
following new section ts inserted: 

§1.170—0 Effective dale**. 

Except as otherwise provided in this 
section, the provisions of § 1.170 and 
§§ 1.170-1 through 1.170-3 are applicable 
to contributions paid in taxable years be¬ 
ginning before January 1, 1970, and all 
references therein to sections of the Code 
are to sections of the Internal Revenue 
Code of 1954 prior to the amendments 
made by section 201(a) of the Tax Re¬ 
form Act of 1969 (83 Stat. 549). Except as 
otherwise provided therein, §5 1.170A 
through 1.170A-11 are applicable to con¬ 
tributions paid in taxable years beginning 
after December 31, 1969. In a case where 
a provision in §§ 1.170A through 1.170A- 
11 is applicable to a contribution paid in 
a taxable year beginning before January 
1, 1970, such provision shall apply to the 
contribution and §9 1.170-1 through 

1.170- 3 shall not apply to the contribu¬ 
tion. 

Par. 4. The headings of $ 1.170-1 and 

91.170- 2 are revised to read as follows: 


FEDERAL REGISTER, VOL. 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 





20768 

§ 1.170-1 Charitable, etc., contribution* 
and gifts; allowance of deduction 
(before amendment by Tax Reform 
Act of 1969). 

« • • • • 

§ 1.170-2 Charitable deductions by in¬ 
dividuals; limitations (before amend¬ 
ment by Tax Reform Act of 1969). 
• • • • • 

Par. 5. Section 1.170-3 is amended by 
revising the heading thereof and para¬ 
graph (a) to read as follows: 

§ 1.170—3 Contributions or gifts by cor¬ 
porations (before amendment by 
Tax Reform Act of 1969). 

(a) In general. The deduction by a 
corporation in any taxable year for char¬ 
itable contributions, as defined in section 
170(c), is limited to 5 percent of its tax¬ 
able income for the year computed with¬ 
out regard to: 

(1) The deduction for charitable con¬ 
tributions, 

(2) The special deductions for corpo¬ 
rations allowed under part VD3 (except 
section 248), subchapter B, chapter 1 of 
the Code, 

(3) Any net operating loss carryback 
to the taxable year under section 172, 

(4) The special deduction for Western 
Hemisphere trade corporations under 
section 922, and 

(5) Any capital loss carryback to the 
taxable year under section 1212(a)(1). 

A contribution by a corporation to a 
trust, chest, fund, or foundation orga¬ 
nized and operated exclusively for reli¬ 
gious, charitable, scientific, literary, or 
educational purposes or for the preven¬ 
tion of cruelty to children or animals is 
deductible only if the contribution is to 
be used in the United States or its pos¬ 
sessions for those purposes. See section 
170(c)(2). For the purposes of section 
170, amounts excluded from the gross in¬ 
come of a corporation under section 114 
(relating to sports programs conducted 
for the American National Red Cross) 
are not to be considered contributions or 
gifts. For reduction or disallowance of 
certain charitable, etc., deductions, see 
paragraphs (c)(2), (e), and (f) of 
§ 1.170-1. 

* * • * • 

Par. 6. There are inserted immediately 
after § 1.170-3 the following new sec¬ 
tions: 

§ 1.170 A Statutory provisions; chari¬ 
table, etc., contributions ami gifts 
(after amendment by Tax Reform 
Act of 1969). 

Sec. 170. Charitable , etc., contributions 
and gifts — (a) Allowance of deduction — (1) 
General rule . There shall be allowed as a de¬ 
duction any charitable contribution (as de¬ 
fined In subsection (c)) payment of which 
Is made within the taxable year. A charitable 
contribution shall be aUowable as a deduc¬ 
tion only if verified under regulations pre¬ 
scribed by the Secretary or his delegate. 

(2) Corporations on accrual basis. In the 
case ot a corporation reporting Its taxable 
Income on the accrual basis, it — 

(A) The board of directors authorizes a 
charitable contribution during any taxable 
year, and 

(B) Payment of such contribution Is made 
after the close of such taxable year and on 
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or before the 15th day of the third month 
following the close of such taxable year, 

then the taxpayer may elect to treat such 
contribution as paid during such taxable 
year. The election may be made only at 
the time of the filing of the return for such 
taxable year, and shall be signified In such 
manner as the Secretary or his delegate shall 
by regulations prescribe. 

(3) Future interests in tangible personal 
property. For purposes of this section, pay¬ 
ment of a charitable contribution which 
consists of a future interest In tangible per¬ 
sonal property shall be treated as made only 
when all Intervening Interests In, and rights 
to the actual possession or enjoyment of. the 
property have expired or are held by persons 
other than the taxpayer or those standing 
in a relationship to the taxpayer described 
In section 267(b). For purposes of the pre¬ 
ceding sentence, a fixture which is intended 
to be severed from the real property shall be 
treated as tangible personal property. 

(b) Percentage limitations —(1) Indi¬ 
viduals. In the case of an Individual, the 
deduction provided In subsection (a) shall 
be limited as provided in the succeeding 
subparagraphs. 

(A) General rule. Any charitable contribu¬ 
tion to— 

(1) A church or a convention or associa¬ 
tion of churches, 

(ii) An educational organization which 
normally maintains a regular faculty and 
curriculum and normally has a regularly 
enrolled body of pupils or students in at¬ 
tendance at the place where Its educational 
activities are regularly carried on. 

(ill) An organization the principal pur¬ 
pose or functions of which are the provid¬ 
ing of medical or hospital care or medical 
education or medical research. If the organi¬ 
zation is a hospital, or if the organization Is 
a medical research organization directly en¬ 
gaged in the continuous active conduct of 
medical research in conjunction with a 
hospital, and during the calendar year In 
which the contribution i3 made such or¬ 
ganization is committed to spend such con¬ 
tributions for such research before January 
1 of the fifth calendar year which begins 
after the date such contribution is made, 

(iv) An organization which normally re¬ 
ceives a substantial part of its support (ex¬ 
clusive of income received in the exercise or 
performance by such organization of Its 
charitable, educational, or other purpose or 
function constituting the basis for Its ex¬ 
emption under section 501(a)) from the 
United States or any State or political sub¬ 
division thereof or from direct or indirect 
contributions from the general public, and 
which Is organized and operated exclusively 
to receive, hold, Invest, and administer prop¬ 
erty and to make expenditures to or for 
the benefit of a college or university which 
is an organization referred to in clause (ii) 
of this subparagraph and which is an agency 
or Instrumentality of a State or political 
subdivision thereof, or which is owned or 
operated by a State or political subdivision 
thereof or by an agency or instrumentality 
of one or more States or political sub¬ 
divisions, 

(v) A governmental unit referred to in 
subsection (c) (1). 

(vi) An organization referred to in sub¬ 
section (c) (2) which normally receives a 
substantial part of its support (exclusive of 
income received in the exercise or perform¬ 
ance by such organization of its charitable, 
educational, or other purpose or function 
contituting the basis for its exemption un¬ 
der section 501(a)) from a governmental 
unit referred to in subsection (c)(1) or 
from direct or Indirect contributions from 
the general public, 

(vil) A private foundation described In 
subparagraph (E), or 


(viil) An organization described in sec¬ 
tion 509(a) (2) or (3), 

shall be allowed to the extent that the ag¬ 
gregate of such contributions does not ex¬ 
ceed 50 percent of the taxpayer’s contribu¬ 
tion base for the taxable year. 

(B) Other contributions. Any charitable 
contribution other than a charitable con¬ 
tribution to which subparagraph (A) ap¬ 
plies shall be allowed to the extent that the 
aggregate of such contributions does not ex¬ 
ceed the lesser of— 

(i) 20 percent of the taxpayer’s contribu¬ 
tion base for the taxable year, or 

(il) The excess of 50 percent of the tax¬ 
payer’s contribution base for the taxable 
year over the amount of charitable contri¬ 
butions allowable under subparagraph (A) 
(determined without regard to subparagraph 
<D)). 

(C) Unlimited deduction for certain indi¬ 
viduals. Subject to the provisions of subsec¬ 
tions (f) (6) and (g), the limitations In sub- 
paragraphs (A), (B). and (D), and the pro¬ 
visions of subsection (e)(1)(B), shall not 
apply, in the case of an individual for a tax¬ 
able year beginning before January 1, 1975, if 
in such taxable year and in 8 of the 10 preced¬ 
ing taxable years, the amount of the charita¬ 
ble contributions, plus the amount of Income 
tax (determined without regard to chapter 2. 
relating to tax on self-employment Income) 
paid during such year In respect of such year 
or preceding taxable years, exceeds the tran¬ 
sitional deduction percentage (determined 
under subsection (f) (6) of the taxpayers 
taxable Income for such year, computed with¬ 
out regard to— 

(i) This section, 

(ii) Section 151 (allowance of deductions 
for personal exemption), and 

(lii) Any net operating loss carryback to 
the taxable year under section 172. 

In lieu of the amount of Income tax paid dur¬ 
ing any such year, there may be substituted 
for that year the amount of income tax paid 
in respect of such year, provided that any 
amount so Included in the year in respect of 
which payment was made shall not be In¬ 
cluded in any other year. In the case of a 
separate return for the taxable year by a mar¬ 
ried Individual who previously filed a Joint 
return with a former deceased spouse for any 
of the 10 preceding taxable years, the amount 
of charitable contributions and taxes paid 
for any such preceding taxable year, for which 
a joint return was filed with the former de¬ 
ceased spouse, shall be determined In the 
same manner as if the taxpayer had not re¬ 
married after the death of such former 
spouse. 

(D) Special limitation with respect to con¬ 
tributions of certain capital gain property— 

(I) In the case of charitable contributions 
of capital gain property to which subsection 
(e) (1) (B) does not apply, the total amount 
of contributions of such property which may 
be taken Into account under subsection (a) 
for any taxable year shall not exceed 30 per¬ 
cent of the taxpayer’s contribution base for 
such year. For purposes of this subsection, 
contributions of capital gain property to 
which this paragraph applies shall be taken 
into account after all other charitable 
contributions. 

(II) If charitable contributions described 
in subparagraph (A) of capital gain property 
to which clause (i) applies exceeds 30 percent 
of the taxpayer’s contribution base for any 
taxable year, such excess shall be treated, in 
a manner consistent with the rules of subsec¬ 
tion (d) (1). as a charitable contribution of 
capital gain property to which clause (1) ap¬ 
plies in each of the 5 succeeding taxable years 
in order of time. 
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(Ill) At the election of the taxpayer (made 
at such time and in such manner as the Sec¬ 
retary or his delegate prescribes by regula¬ 
tions), subsection (e)(1) shall apply to all 
contributions of capital gain property (to 
which subsection (e) (1) (B) does not other¬ 
wise apply) made by the taxpayer during the 
taxable year. If such an election is made, 
clauses (1) and (11) shall not apply to contri¬ 
butions of capital gain property made during 
the taxable year, and, in applying subsection 
(d) (1) for such taxable year with respect to 
contributions of capital gain property made 
in any prior contribution year for which an 
election was not made under this clause, such 
contributions shall be reduced as If subsec¬ 
tion (e) (1) had applied to such contributions 
in the year In which made. 

(lv) For purposes of this subparagraph, 
the term “capital gain property” means, 
with respect to any contribution, any capital 
asset the sale of which at Its fair market 
value at the time of the contribution would 
have resulted In gain which would have been 
long-term capital gain. For purposes of the 
preceding sentence, any property which is 
property used in the trade or business (as 
defined In section 1231(b)) shall be treated 
as a capital asset. 

(E) Certain private foundations. The 
private foundations referred to in sub- 
paragrph (A) (vil) and subsection (e) (1) (B) 

are— 

(I) A private operating foundation (as de¬ 
fined in section 4942(J) (3)) f 

(II) Any other private foundation (as 
defined In section 509(a)) which, not later 
than the 15th day of the third month after 
the close of the foundation's taxable year 
in which contributions are received, makes 
qualifying distributions (as defined in sec¬ 
tion 4942(g), without regard to paragraph 
(3) thereof), which are treated, after the 
application of section 4942(g)(3), as distri¬ 
butions out of corpus (in accordance with 
section 4942(h)) in on amount equal to 100 
percent of such contributions, and with 
respect to which the taxpayer obtains ade¬ 
quate records or other sufficient evidence 
from the foundation showing that the 
foundation made such qualifying distribu¬ 
tions, and 

(III) A private foundation all of the con¬ 
tributions to which are pooled In a common 
fund and which would be described In sec¬ 
tion 509(a) (3) but for the right of any sub¬ 
stantial contributor (hereafter in this clause 
called "donor”) or his spouse to designate 
annually the recipients, from among organi¬ 
zations described in paragraph (1) of sec¬ 
tion 509(a), of the Income attributable to 
the donor's contribution to the fund and 
to direct (by deed or by will) the payment, 
to an organization described in such para¬ 
graph (1), of the corpus in the common 
fund attributable to the donor’s contribu¬ 
tion; but this clause shall apply only If all 
of the income of the common fund Is re¬ 
quired to be (and Is) distributed to one or 
more organizations described In such para¬ 
graph (1) not later than the 15th day of 
the third month after the close of the tax¬ 
able year in which the income la realized 
by the fund and only If all of the corpus at¬ 
tributable to any donor’s contribution to 
the fund Is required to be (and is) dis¬ 
tributed to one or more of such organiza¬ 
tions not later than 1 year after his death 
or after the death of his surviving spouse 
If she has the right to designate the recipi¬ 
ents of such corpus. 

iF) Contribution base defined. For pur¬ 
poses of this section, the term "contribu¬ 
tion base” means adjusted gross income 
(computed without regard to any net 
operating loss carryback to the taxable year 
under section 172). 
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(2) Corporations. In the case of a cor¬ 
poration, the total deductions under sub¬ 
section (a) for any taxable year shall not 
exceed 5 percent of the taxpayer’s taxable 
income computed without regard to— 

(A) This section, 

(B) Part vm (except section 248), 

(C) Any net operating loss carryback to 
the taxable year under section 172, 

(D) Section 922 (special deduction for 
Western Hemisphere trade corporations), 
and 

(E) Any capital loss carryback to the tax¬ 
able year under section 1212(a) (1). 

(c) Charitable contribution defined. For 
purposes of this section, the term "charitable 
contribution” means a contribution or gift 
to or for the use of— 

(1) A State, a possession of the United 
States, or any political subdivision of any of 
the foregoing, or the United States or the 
the District of Columbia, but only if the 
contribution or gift is made for exclusively 
public purposes. 

(2) A corporation, trust, or community 
chest, fund, or foundation— 

(A) Created or organized in the United 
States or In any possession thereof, or under 
the law of the United States, any State, the 
District of Columbia, or any possession of the 
United States; 

(B) Organized and operated exclusively for 
religious, charitable, scientific, literary, or 
educational purposes or for the prevention of 
cruelty to children or animals; 

(C) No part of the net earnings of which 
inures to the benefit of any private share¬ 
holder or individual; and 

(D) No substantial part of the activities 
of which Is carrying on propaganda, or other¬ 
wise attempting, to influence legislation, and 
which does not participate in, or Intervene 
in (including the publishing or distributing 
of statements), any political campaign on 
behalf of any candidate for public office. 

A contribution or gift by a corporation to a 
trust, chest, fund, or foundation shall be 
deductible by reason of this paragraph only 
if it Is to be used within the United States 
or any of its possessions exclusively for pur¬ 
poses specified In subparagraph (B). 

(3) A post or organization of war veterans, 
or an auxiliary unit or society of, or trust 
or foundation for, any such post or organiza¬ 
tion— 

(A) Organized in the United States or any 
of its possessions, and 

(B) No part of the net earnings of which 
inures to the benefit of any private share¬ 
holder or individual. 

(4) In the case of a contribution or gift 
by an Individual, a domestic fraternal society, 
order, or association, operating under the 
lodge system, but only if such contribution 
or gift is to be used exclusively for religious, 
charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to 
children or animals. 

(5) A cemetery company owned and oper¬ 
ated exclusively for the benefit of its mem¬ 
bers, or any corporation chartered solely for 
burial purposes as a cemetery corporation 
and not permitted by its charter to engage in 
any business not necessarily incident to that 
purpose, if such company or corporation Is 
not operated for profit and no part of the net 
earnings of such company or corporation in¬ 
ures to the benefit of any private shareholder 
or individual. 

For purposes of this section, the term "char¬ 
itable contributions" also means an amount 
treated under subsection (h) as paid for 
the use of an organization described in para¬ 
graph (2), (3), or (4). 

(d) Carryovers of excess contributions— 
(1) Individuals —(A) In general. In the case 
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of an individual, if the amount of charitable 
contributions described In subsection (b) (1) 
(A) payment of which is made within a tax¬ 
able year (hereinafter in this paragraph re¬ 
ferred to as the "contribution year”) exceeds 
50 percent (30 percent. In the case of a con¬ 
tribution year beginning before January 1, 
1970) of the taxpayer’s contribution base for 
such year, such excess shall be treated as a 
charitable contribution described In subsec¬ 
tion (b) (1) (A) paid In each of the 5 succeed¬ 
ing taxable years In order of time, but, with 
respect to any such succeeding taxable year, 
only to the extent of the lesser of the two 
following amounts; 

(1) The amount by which 50 percent of the 
taxpayer’s contribution base for such suc¬ 
ceeding taxable year exceeds the sum of the 
charitable contributions described in subsec¬ 
tion (b) (1) (A) payment of which is made by 
the taxpayer within such succeeding taxable 
year (determined without regard to this sub- 
paragraph) and the charitable contributions 
described in subsection (b)(1)(A) payment 
of which was made in taxable years before the 
contribution year which are treated under 
this subparagraph as having been paid In 
such succeeding taxable year; or 

(11) In the case of the first succeeding tax¬ 
able year, the amount of such excess, and In 
the case of the second, third, fourth, or fifth 
succeeding taxable year, the portion of such 
excess not treated under this subparagraph 
as a charitable contribution described in sub¬ 
section (b)(1)(A) paid in any taxable year 
intervening between the contribution year 
and such succeeding taxable year. 

(B) Special rule for net operating loss 
carryovers. In applying subparagraph (A) f 
the excess determined under subparagraph 
(A) for the contribution year shall be re¬ 
duced to the extent that such excess reduces 
taxable income (as computed for purposes of 
the second sentence of section 172(b)(2)) 
and increases the net operating loss deduc¬ 
tion for a taxable year succeeding the contri¬ 
bution year. 

(2) Corporations —(A) In general. Any 
contribution made by a corporation in a tax¬ 
able year (hereinafter In this paragraph re¬ 
ferred to as the "contribution year”) in excess 
of the amount deductible for such year under 
subsection (b) (2) shall be deductible for 
each of the 5 succeeding taxable years in 
order of time, but only to the extent of the 
lesser of the two following amounts: (1) The 
excess of the maximum amount deductible 
for such succeeding taxable year under sub¬ 
section (b) (2) over the sum of the contribu¬ 
tions made in such year plus the aggregate of 
the excess contributions which were made in 
taxable years before the contribution year 
and which are deductible under this sub- 
paragraph for such succeeding taxable year; 
or (11) in the case of the first succeeding tax¬ 
able year, the amount of such excess contri¬ 
bution, and in the case of the second, third, 
fourth, or fifth succeeding taxable year, the 
portion of such excess contribtulon not 
deductible under this subparagraph for any 
taxable year Intervening between the con¬ 
tribution year and such succeeding taxable 
year. 

(B) Special rule for net operating loss car¬ 
ryovers. For purposes of subparagraph (A), 
the excess of— 

(I) The contributions made by a corpora¬ 
tion in a taxable year to which this section 
applies, over 

(II) The amount deductible in such year 
under the limitation in subsection (b)(2). 
shall be reduced to the extent that such 
excess reduces taxable Income (as computed 
for purposes of the second sentence of sec¬ 
tion 172(b) (2)) and Increasing a net operat¬ 
ing loss carryover under section 172 to a 
succeeding taxable year. 
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(e) Certain contributions of ordinary in¬ 
come and capital gain property —( 1 ) Gen¬ 
eral rule. The amount of any charitable 
contribution of property otherwise taken 
into account under this section shall be re¬ 
duced by the sum of— 

(A) The amount of gain which would not 
have been long-term capital gain if the prop¬ 
erty contributed had been sold by the tax¬ 
payer at its fair market value (determined 
at the time of such contribution), and 

(B) In the case of a charitable contribu¬ 
tion— 

(1) Of tangible personal property, if the 
use by the donee is' unrelated to the pur¬ 
pose or function constituting the basis for 
Its exemption under section 501 (or, in the 
case of a governmental unit, to any purpose 
or function described in subsection (c)), or 

(ii) To or for the use of a private founda¬ 
tion (as defined in section 509(a)), other 
than a private foundation described in sub¬ 
section (b)( 1 )(E), 

50 percent (62V& percent, in the case of a 
corporation) of the amount of gain which 
would have been long-term capital gain if 
the property contributed had been sold by 
the taxpayer at its fair market value (de¬ 
termined at the time of such contribution). 

For purposes of applying this paragraph 
(other than in the case of gain to which 
section 617(d)(1), 1245(a), 1250(a),1251(c), 
or 1252(a) applies), property which is prop¬ 
erty used in the trade or business (as de¬ 
fined in section 1231(b)) shall be treated as 
a capital asset. 

(2) Allocation of basis. For purposes of 
paragraph ( 1 ), in the case of a charitable 
contribution of less than the taxpayer's en¬ 
tire interest in the property contributed, 
the taxpayer's adjusted basis in such prop¬ 
erty shall be allocated between the interest 
contributed and any interest not contrib¬ 
uted in accordance with regulations pre¬ 
scribed by the Secretary or his delegate. 

(f) Disallowance of deduction in certain 
cases and special rules —(1) In general. No 
deduction shall be allowed under this sec¬ 
tion for a contribution to or for the use of 
an organization or trust described in sec¬ 
tion 508(d) or 4948(c)(4) subject to the 
conditions specified in such sections. 

(2) Contributions of property placed in 
trust — 

(A) Remainder interest. In the case of 
property transferred in trust no deduction 
shall be allowed under this section for the 
value of a contribution of a remainder in¬ 
terest unless the trust is a charitable re¬ 
mainder annuity trust or a charitable 
remainder unitrust (described in section 
664), or a pooled income fund (described in 
section 642(c) (5)). 

(B) Income interests, etc. No deduction 
shall be allowed under this section for the 
value of any Interest In property (other 
than a remainder interest) transferred in 
trust unless the Interest is In the form of 
a guaranteed annuity or the trust instru¬ 
ment specifies that the interest is a fixed 
percentage distributed yearly of the fair 
market value of the trust property (to be 
determined yearly) and the grantor is 
treated as the owner of such interest for 
purposes of applying section 671. If the 
donor ceases to be treated as the owner of 
such an Interest for purposes of applying 
section 671, at the time the donor ceases to 
be so treated, the donor shall for purposes 
of this chapter be considered as having re¬ 
ceived an amount of Income equal to the 
amount of any deduction he received under 
this section for the contribution reduced by 
the discounted value of all amounts of in¬ 
come earned by the trust and taxable to him 
before the time at which he ceases to be 
treated as the owner of the interest. Such 
amounts of Income shall be discounted to the 


date of the contribution. The Secretary or 
his delegate shall prescribe such regulations 
as may be necessary to carry out the pur¬ 
poses of this subparagraph. 

(C) Denial of deduction in case of pay¬ 
ments by certain trusts. In any case in which 
a deduction is allowed under this section for 
the value of an interest in property de¬ 
scribed in subparagraph (B), transferred In 
trust, no deduction 6 hall be allowed under 
this section to the grantor or any other per¬ 
son for the amount of any contribution made 
by the trust with respect to such interest. 

(D) Exception. This paragraph shall not 
apply in a case In which the value of all in¬ 
terests in property transferred in trust are 
deductible under subsection (a). 

(3) Denial of deduction in case of cer¬ 
tain contributions of partial interests in 
property —(A) In general. In the case of a 
contribution (not made by a transfer in 
trust) of an interest in property which con¬ 
sists of less than the taxpayer’s entire in¬ 
terest in such property, a deduction shall 
be allowed under this section only to the ex¬ 
tent that the value of the interest con¬ 
tributed would be allowable as a deduction 
under this section if such interest had been 
transferred In trust. For purposes of this sub- 
paragraph, a contribution by a taxpayer of 
the right to use property shall be treated as 
a contribution of less than the taxpayer's 
entire Interest in such property. 

(B) Exceptions. Subparagraph (A) shall 
not apply to a contribution of— 

(1) A remainder interest in a personal 
residence or farm, or 

(ii) An undivided portion of the taxpay¬ 
er’s entire Interest in property. 

(4) Valuation of remainder interest in 
real property. For purposes of this section, 
in determining the value of a remainder in¬ 
terest in real property, depreciation (com¬ 
puted on the straight line method) and 
depletion of such property shall be taken 
into account, and such value shall be dis¬ 
counted at a rate of 6 percent per annum, 
except that the Secretary or his delegate 
may prescribe a different rate. 

(5) Reduction for certain interest. If, in 
connection with any charitable contribution, 
a liability is assumed by the recipient or by 
any other person, or if a charitable contribu¬ 
tion is of property which is subject to a 
liability, then, to the extent necessary to 
avoid the duplication of amounts, the amount 
taken into account for purposes of this sec¬ 
tion as the amount of the charitable con¬ 
tribution— 

(A) Shall be reduced for Interest (i) which 
has been paid (or is to be paid) by the tax¬ 
payer. (ii) which is attributable to the lia¬ 
bility. and (Hi) which is attributable to any 
period after the making of the contribution, 
and 

(B) In the case of a bond, shall be further 
reduced for Interest (i) which has been paid 
(or is to be paid) by the taxpayer on indebt¬ 
edness Incurred or continued to purchase or 
carry such bond, and (ii) which is attributa¬ 
ble to any period before the making of the 
contribution. 

The reduction pursuant to subparagraph (B) 
shall not exceed the Interest (including in¬ 
terest equivalent) on the bond which is at¬ 
tributable to any period before the making 
of the contribution and which is not (under 
the taxpayer’s method of accounting) includ¬ 
ible in the gross income of the taxpayer for 
any taxable year. For purposes of this para¬ 
graph. the term “bond" means any bond, 
debenture, note, or certificate or other evi¬ 
dence of indebtedness. 

( 6 ) Partial reduction of unlimited deduc¬ 
tion—(A) In general. If the limitations In 
subsections (b) (1) (A) and (B) do not apply 
because of the application of subsection (b) 


(1)(C), the amount otherwise allowable as 
a deduction under subsection (a) shall be 
reduced by the amount by which the tax¬ 
payer's taxable income computed without 
regard to this subparagraph is less than the 
transitional Income percentage (determined 
under subparagraph (C)) of the taxpayer s 
adjusted gross income. However, in no case 
shall a taxpayer's deduction under this sec¬ 
tion be reduced below the amount allowable 
as a deduction under this section without 
the applicability of subsection (b) ( 1 ) (C). 

(B) Transitional deduction percentage 
For purposes of applying subsection (b)( 1 ) 

(C). the term “transitional deduction per¬ 
centage" means— 

(i) In the case of a taxable year beginning 
before 1970, 90 percent, and 

(ii) In the case of a taxable year begin¬ 
ning in— 


Percent 

1970 . 80 

1971 . 74 

1972 .. 68 

1973 —. 62 

1974 . 66 


(C) Transitional income percentage. For 
purposes of applying subparagraph (A) , the 
term “transitional Income percentage" 
means, in the case of a taxable year begin, 
nlng in— 

Percent 


1970 . 20 

1971 . 28 

1972 . 32 

1973 . 38 

1974 . 44 


(g) Application of unlimited charitable 
contribution deduction —( 1 ) Allowance oj 
deduction for taxable years beginning after 
December 31, 1963. If the taxable year begins 
after December 31, 1963— 

(A) Subsection (b)(1) (C) shall apply only 
if the taxpayer so elects (at such time and 
in such manner as the Secretary or his dele¬ 
gate by regulations prescribes); and 

(B) For purposes of subsection (b) (1) (C), 
the amount of the charitable contributions 
for the taxable year (and for all prior tax¬ 
able years beginning after December 31, 
1963) shall be determined without the ap¬ 
plication of subsection (d)( 1 ) and solely by 
reference to charitable contributions de¬ 
scribed In paragraph ( 2 ). 

If the taxpayer electa to have subsection 
(b) (1) (C) apply for the taxable year, then 
for such taxable year subsection (a) shall 
apply only with respect to charitable con¬ 
tributions described in paragraph ( 2 ), and 
no amount of charitable contributions made 
in the taxable year or any prior taxable year 
may be treated under subsection (d)( 1 ) as 
having been made in the taxable year or in 
any succeeding taxable year. 

(2) Qualified contributions. The chari¬ 
table contributions referred to in paragraph 
( 1 ) are— 

(A) Any charitable contribution described 
in subsection (b)(1)(A); 

(B) [Deleted.] 

(C) Any charitable contribution, not de¬ 
scribed in subsection (b)(1)(A). to an or¬ 
ganization described in subsection (c)(2) 
which meets the requirements of paragraph 
(3) with respect to such charitable contri¬ 
butions; and 

(D) Any charitable contribution payment 
of which is made on or before the date of the 
enactment of the Revenue Act of 1964 
(February 26, 19641. 

(3) Organizations expending at least 50 
percent of donor's contributions. An orga¬ 
nization shall be an organization referred to 
in paragraph (2)(C), with respect to any 
charitable contribution, only if— 

(A) Not later than the close of the third 
year after the organization’s taxable year 
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in which the contribution is received (or 
before such later time as the Secretary or 
his delegate may allow upon good cause 
shown by such organization), such organi¬ 
zation expends an amount equal to at least 
50 percent of such contribution for— 

(I) The active conduct of the activities 
constituting the purpose or function for 
which it is organized and operated, 

(II) Assets which are directly devoted to 
such active conduct, 

(ill) Contributions to organizations which 
are described in subsection (b)(1)(A) or 
in paragraph (2) (B) [sic] of this subsection, 

or 

(Iv) Any combination of the foregoing; 

and 

rB) For the period beginning with the 
taxable year in which such contribution is 
received and ending with the taxable year 
in which subparagraph (A) Is satisfied with 
respect to such contribution, such organi¬ 
zation expends all of its net income (de¬ 
termined without regard to capital gains 
and losses) for the purposes described in 
clauses (I), (ii), (111), and (lv) of subpara¬ 
graph (A). 

If the taxpayer so elects (at such time and 
in such manner as the Secretary or his 
delegate by regulations prescribes) with re¬ 
spect to contributions made by him to any 
organization, then, in applying subparagraph 

(B) with respect to contributions made by 
him to such organization during his tax¬ 
able year for which such election is made 
and during all his subsequent taxable years, 
amounts expended by the organization after 
the close of any of its taxable years and on 
or before the 15th day of the third month 
following the close of such taxable year 
shall be treated as expended during such 
taxable year. 

(4) Disqualified transactions. An organi¬ 
zation shall be an organization referred to 
In subparagraph (B) [sic) or (C) of para¬ 
graph (2) only if at no time during the 
period consisting of the organization's tax¬ 
able year In which the contribution is re¬ 
ceived its 3 preceding taxable years, and its 3 
succeeding taxable years, such organization— 

(A) Lends any part of its Income or 
corpus to, 

(B) Pays compensation (other than rea¬ 
sonable compensation for personal services 
rendered) to, 

(C) Makes any of Its services available on 
a preferential basis to, 

(D) Purchases more than a minimal 
amount of securities or other property from, 

or 

<E) Sells more than a minimal amount of 
securities or other property to, 

the donor of such contribution, any member 
of his family (as defined In section 267(c) 
(4)). any employee of the donor, any officer 
or employee of a corporation In which he 
owns (directly or Indirectly) 50 percent or 
more In value of the outstanding stock, or 
any partner or employee of a partnership In 
which he owns (directly or indirectly) 50 per¬ 
cent or more of the capital Interest or profits 
interest. This paragraph shall not apply to 
transactions occurring on or before the date 
of the enactment of the Revenue Act of 1964 
(February 26, 1964 J. 

(h) Amounts paid to maintain certain 
students as members of taxpayer's house¬ 
hold—(l) in general. Subject to the limita¬ 
tions provided by paragraph (2), amounts 
paid by the taxpayer to maintain an indi¬ 
vidual (other than a dependent, as defined 
in section 152, or a relative of the taxpayer) 
as a member of his household during the 
period that such Individual la— 

(A) A member of the taxpayer’s household 
under a written agreement between the tax¬ 
payer and an organization described in para¬ 
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graph (2), (3), or (4) of subsection (c) to 
implement a program of the organization to 
provide educational opportunities for pupils 
or students In private homes, and 

(B) A full-time pupil or student in the 
12th or any lower grade at an educational 
institution (as defined in section 151(e) (4)) 
located In the United States, 

shall be treated as amounts paid for the use 
of the organization. 

(2) Limitations —(A) Amount. Paragraph 

(1) shall apply to amounts paid within the 
taxable year only to the extent that such 
amounts do not exceed $50 multiplied by the 
number of full calendar months during the 
taxable year which fall within the period 
described in paragraph (1). For purposes of 
the preceding sentence. If 15 or more days of 
a calendar month fall within such period 
such month shall be considered as a full cal¬ 
endar month. 

(B) Compensation or reimbursement. Para¬ 
graph (1) shall not apply to any amount paid 
by the taxpayer within the taxable year if the 
taxpayer receives any money or other property 
as compensation or reimbursement for main¬ 
taining the individual in his household dur¬ 
ing the period described in paragraph (1). 

(3) Relative defined. For purposes of para¬ 
graph (1), the term “relative of the taxpayer" 
means an individual who. with respect to the 
taxpayer, bears any of the relationships de¬ 
scribed In paragraphs (1) through (8) of sec¬ 
tion 152 (a). 

(4) No other amount allowed as deduction. 
No deduction shall be allowed under subsec¬ 
tion (a) for any amount paid by a taxpayer 
to maintain an Individual as a member of his 
household under a program described in para- v 
graph (1) (A) except as provided in this sub¬ 
section. 

(1) Disallowance of deduction in certain 
cases. For disallowance of deductions for con¬ 
tributions to or for the use of communist 
controlled organizations, see section 11(a) of 
the Internal Security Act of 1950 (64 Stat. 
996; 50 U.S.C. 790). 

(J) Other cross references . (1) For chari¬ 
table contributions of estates and trusts, see 
section 642(c). 

(2) For nondeductibility of contributions 
by common trust funds, see section 584. 

(3) For charitable contributions of part¬ 
ners, see section 702. 

(4) For charitable contributions of non¬ 
resident aliens, see section 873. 

(5) For treatment of gifts for benefit of or 
use in connection with the Naval Academy as 
gifts to or for the use of the United States, 
see section 3 of the Act of March 31, 1944 (58 
Stat. 135; 34 U.S.C. 1115b). 

(6) For treatment of gifts for benefit of 
the library of the Post Office Department as 
gifts to or for the use of the United States, 
see section 2 of the Act of August 8. 1946 (60 
Stat. 924; 5 U.S.C. 393). 

(7) For treatment of gifts accepted by the 
Secretary of State under the Foreign Service 
Act of 1946 as gifts to or for the use of the 
United States, see section 1021 (e) of that Act 
(60 Stat. 1032; 22 U.S.C. 809(e)). 

(8) For treatment of gifts of money ac¬ 
cepted by the Attorney General for credit to 
the “Commissary Funds Federal Prisons" as 
gifts to or for the use of the United States, 
see section 2 of the Act of May 15, 1952 (66 
Stat. 73, as amended by the Act of July 9, 
1952, 66 Stat. 479, 31 U.S.C. 725s-4). 

[Sec. 170 as amended by sec. 1, Act of Aug. 7, 
1956 (Public Law 1022, 84th Cong.. 70 Stat. 
1117); secs. 10, 11, and 12, Technical Amend¬ 
ments Act 1958 (72 Stat. 1609-10); sec. 7(a), 
Act of Sept. 14, 1960 (Public Law 86-779, 74 
Stat. 1002); sec. 13(d). Rev. Act 1962 (76 
Stat. 1043); sec. 2, Act of Oct. 23,1962 (Public 
Law 87-858, 76 Stat. 1134); secs. 209 and 231 
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(b) , Rev. Act 1964 (78 Stat. 43. 100); sec. 1 (b) 

(1) . Act of Sept. 12. 1966 (Public Law 89-570, 
80 Stat. 762); secs. 101 (J) (2). 201 (a) (1) and 

(2) (A). and 201 (h), Tax Reform Act 1969 (83 
Stat. 526, 549, 558. 565)) 

§ 1.170A— 1 Charitable, etc., contribu¬ 
tions and gifts; allowance of deduc¬ 
tion. 

(a) In general —(1) Allowance of de¬ 
duction. Any charitable contribution, as 
defined in section 170(c), actually paid 
during the taxable year is allowable as 
a deduction in computing taxable in¬ 
come, irrespective of the method of ac¬ 
counting employed or of the date on 
which the contribution is pledged. How¬ 
ever, charitable contributions by corpo¬ 
rations may under certain circumstances 
be deductible even though not paid dur¬ 
ing the taxable year, as provided in sec¬ 
tion 170(a) (2) and § 1.170A-11. The de¬ 
duction is subject to the limitations of 
section 170(b) and § 1.170A-8 or 
§ 1.170A-U. Subject to the provisions of 
section 170(d) and §§ 1.170A-10 and 
1.170A-11, certain excess charitable con¬ 
tributions made by individuals and cor¬ 
porations shall be treated as paid in cer¬ 
tain succeeding taxable years. For rules 
relating to the determination of, and the 
deduction for, amounts paid to main¬ 
tain certain students as members of the 
taxpayer’s household and treated under 
section 170(h) as paid for the use of 
an organization described in section 170 

(c) <2>, (3), or (4). see § 1.170A-2. For 
the reduction of any charitable contri¬ 
butions for interest on certain indebted¬ 
ness, see section 170(f) (5) and § 1.170A- 
3. For a special rule relating to the com¬ 
putation of the amount of the deduction 
with respect to a charitable contribution 
of certain ordinary income or capital 
gain property, see section 170(e) and 
§ 1.170A-4. For rules for postponing the 
time for deduction of a charitable con¬ 
tribution of a future interest in tangible 
personal property, see section 170(a) (3) 
and § 1.170A-5. For rules with respect to 
transfers in trust and of partial interests 
in property, see section 170(e), section 
170(f) (2) and (3), 55 1.170A-4.1.170A-6, 
and 1.170A-7. For definition of the term 
“section 170(b) (1) (A) organization**, see 
§ 1.170A-9. For valuation of a remainder 
interest in real property, see section 170 
(f) (4) and the regulations thereunder. 
The deduction for charitable contribu¬ 
tions is subject to verification by the 
district director. 

(2) Information required in support 
of deductions —(i) In general. In connec¬ 
tion with claims for deductions for 
charitable contributions, taxpayers shall 
state in their income tax returns the 
name of each organization to which a 
contribution was made and the amount 
and date of the actual payment of each 
contribution. If a contribution is made 
in property other than money, the tax¬ 
payer shall state the kind of property 
contributed, for example, used clothing, 
paintings, or securities, the method 
utilized in determining the fair market 
value of the property at the time the 
contribution was made, and whether or 
not the amount of the contribution was 
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reduced under section 170(e). If a tax¬ 
payer makes more than one cash contri¬ 
bution to an organization during the tax¬ 
able year, then in lieu of listing each 
cash contribution and the date of pay¬ 
ment the taxpayer may state the total 
cash payments made to such organiza¬ 
tion during the taxable year. A taxpayer 
who elects under paragraph (d) (2) of 
§ 1.170A-8 to apply section 170(e) (1) to 
his contributions and carryovers of 30- 
percent capital gain property must file a 
statement with his return indicating that 
he lias made the election and showing 
the contributions in the current year 
and carryovers from preceding years to 
which it applies. For the definition of 
the term “30-percent capital gain 
property”, see paragraph (d)(3) of 
§ 1.170A-8. 

(ii) Contribution by individual of 
property other than money. If an indi¬ 
vidual taxpayer makes a charitable con¬ 
tribution of an item of property other 
than money and claims a deduction in 
excess of $200 in respect of his contribu¬ 
tion of such item, he shall attach to his 
income tax return the following infor¬ 
mation with respect to such item: 

(a) The name and address of the 
organization to which the contribution 
was made. 

(b) The date of the actual contribu¬ 
tion. 

(c) A description of the property in 
sufficient detail to identify the particu¬ 
lar property contributed, including in 
the case of tangible property the physi¬ 
cal condition of the property at the time 
of contribution, and, in the case of 
securities, the name of the issuer, the 
type of security, and whether or not 
such security is regularly traded on a 
stock exchange or in an over-the- 
counter market. 

(d) The manner of acquisition, as, for 
example, by purchase, gift, bequest, in¬ 
heritance, or exchange, and the approxi¬ 
mate date of acquisition'of the property 
by the taxpayer or, if the property was 
created, produced, or manufactured by 
or for the taxpayer, the approximate 
date the property was substantially 
completed. 

(e) The fair market value of the 
property at the time the contribution 
was made, the method utilized in de¬ 
termining the fair market value, and, 
if the valuation was determined by ap¬ 
praisal, a copy of the signed report of 
the appraiser. 

(/) The cost or other basis, adjusted 
as provided by section 1016, of property, 
other than securities, held by the tax¬ 
payer for a period of less than 5 years 
immediately preceding the date on which 
the contribution was made and, when 
the information is available, of property, 
other than securities, held for a period of 
5 years or more preceding the date on 
which the contribution was made. 

(fir) In the case of property to which 
section 170(e) applies, the cost or other 
basis, adjusted as provided by section 
1016, the reduction by reason of section 
170(e)(1) in the amount of the chari¬ 
table contribution otherwise taken into § 


account, and the manner in which such 
reduction was determined. 

(h) The terms of any agreement or 
understanding entered into by or on 
behalf of the taxpayer which relates to 
the use, sale, or disposition of the prop¬ 
erty contributed, as, for example, the 
terms of any agreement or understanding 
which— 

(1) Restricts temporarily or perma¬ 
nently the donee’s right to dispose of 
the donated property, 

(2) Reserves to. or confers upon, any¬ 
one other than the donee organization 
or other than an organization partici¬ 
pating with such organization in coop¬ 
erative fund raising, any right to the in¬ 
come from such property, to the posses¬ 
sion of the property, including the right 
to vote securities, to acquire such prop¬ 
erty by purchase or otherwise, or to 
designate the person to have such income, 
possession, or right to acquire, or 

(3) Earmarks contributed property for 
a particular charitable use, such as the 
use of donated furniture in the reading 
room of the donee organization’s library. 

(i) The total amount claimed as a 
deduction for the taxable year due to 
the contribution of the property and, 
if less than the entire interest in the 
property is contributed during the tax¬ 
able year, the amount claimed as a de¬ 
duction in any prior year or years for 
contributions of other interests in such 
property, the name and address of each 
organization to which any such contri¬ 
bution was made, the place where any 
such property which is tangible prop¬ 
erty is located or kept, and the name 
of any person, other than the organiza¬ 
tion to which the property giving rise 
to the deduction was contributed, having 
actual possession of the property. 

(iii) Statement from donee organiza¬ 
tion. Any deduction for a charitable con¬ 
tribution must be substantiated, when 
required by the district director, by a 
statement from the organization to 
which the contribution was made indi¬ 
cating whether the organization is a 
domestic organization, the name and ad¬ 
dress of the contributor, the amount of 
the contribution, the date of actual re¬ 
ceipt of the contribution, and such other 
information as the district director may 
deem necessary. If the contribution in¬ 
cludes an item of property, other than 
money or securities which are regularly 
traded on a stock exchange or in an over- 
the-counter market, which the donee 
deems to have a fair market value in 
excess of $200 at the time of receipt, such 
statement shall also indicate for each 
such item its location if it is retained by 
the organization, the amount received by 
the organization on any sale of the prop¬ 
erty and the date of sale or, in case of 
any other disposition of the property, the 
method of disposition. In the case of any 
contribution of tangible personal prop¬ 
erty, the statement shall indicate the use 
of the property by the organization and 
whether or not it is used for a purpose or 
function constituting the basis for the 
donee organization’s exemption from in¬ 
come tax under section 501 or, in the case 


of a governmental unit, whether or not 
it is used for exclusively public purposes. 

(b) Time of making contribution. Or¬ 
dinarily, a contribution is made at the 
time delivery is effected. The uncondi¬ 
tional delivery or mailing of a check 
which subsequently clears in due course 
will constitute an effective contribution 
on the date of delivery or mailing. If a 
taxpayer unconditionally delivers or 
mails a properly endorsed stock certifi¬ 
cate to a charitable donee or the donee s 
agent, the gift is completed on the date 
of delivery or, if such certificate is re¬ 
ceived in the ordinary course of the mails, 
on the date of mailing. If the donor de¬ 
livers the stock certificate to his bank or 
broker as the donor’s agent, or to the 
issuing corporation or its agent, for 
transfer into the name of the donee, the 
gift is completed on the date the stock is 
transferred on the books of the corpora¬ 
tion. For rules relating to the date of 
payment of a contribution consisting of 
a future interest in tangible personal 
property, see section 170(a) (3) and 
§ 1.170A-5. 

(c) Value of a contribution in prop¬ 
erty. (1) If a charitable contribution is 
made in property other than money, the 
amount of the contribution is the fair 
market value of the property at the time 
of the contribution reduced as provided 
in section 170(e)(1) and paragraph (a) 
of § 1.170A-4. 

(2) The fair market value is the price 
at which the property would change 
hands between a willing buyer and a 
willing seller, neither being under any 
compulsion to buy or sell and both having 
reasonable knowledge of relevant facts. 
If the contribution is made in property 
of a type which the taxpayer sells in the 
course of his business, the fair market 
value is the price which the taxpayer 
would have received if he had sold the 
contributed property in the usual market 
in which he customarily sells, at the time 
and place of the contribution and, in the 
case of a contribution of goods in quan¬ 
tity, in the quantity contributed. The 
usual market of a manufacturer or other 
producer consists of the wholesalers or 
other distributors to or through whom 
he customarily sells, but if he sells only 
at retail the usual market consists of his 
retail customers. 

(3) If a donor makes a charitable con¬ 
tribution of property, such as stock in 
trade, at a time when he could not rea¬ 
sonably have been expected to realize its 
usual selling price, the value of the gift 
is not the usual selling price but is the 
amount for which the quantity of prop¬ 
erty contributed would have been sold 
by the donor at the time of the 
contribution. 

(4) Any costs and expenses pertaining 
to the contributed property which were 
incurred in taxable years preceding the 
year of contribution and are properly 
reflected in the opening inventory for the 
year of contribution must be removed 
from inventory and are not a part of the 
cost of goods sold for purposes of deter¬ 
mining gross income for the year of con¬ 
tribution. Any costs and expenses per¬ 
taining to the contributed property 
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which are incurred in the year of contri¬ 
bution and would, under the method of 
accounting used, be properly reflected in 
the cost of goods sold for such year are 
to be treated as part of the cost of goods 
sold for such year. If costs and expenses 
incurred in producing or acquiring the 
contributed property are, under the 
method of accounting used, properly de¬ 
ducted under section 162 or other section 
of the Code, such costs and expenses will 
be allowed as deductions for the taxable 
year in which they are paid or incurred, 
whether or not such year is the year of 
the contribution. Any such costs and ex¬ 
penses which are treated as part of the 
cost of goods sold for the year of con¬ 
tribution, and any such costs and ex¬ 
penses which are properly deducted un¬ 
der section 162 or other section of the 
Code, are not to be treated under any 
section of the Code as resulting in any 
basis for the contributed property. Thus, 
for example, the contributed property 
has no basis for purposes of determining 
under section 170(e)(1)(A) and para¬ 
graph (a) of § 1.170A-4 the amount of 
gain which would have been recognized 
if such property had been sold by the 
donor at its fair market value at the time 
of its contribution. The amount of any 
charitable contribution for the taxable 
year is not to be reduced by the amount 
of any costs or expenses pertaining to 
the contributed property which was 
properly deducted under section 162 or 
other section of the Code for any taxable 
year preceding the year of the contribu¬ 
tion. This subparagraph applies only to 
property which was held by the taxpayer 
for sale in the course of a trade or busi¬ 
ness. The application of this subpara¬ 
graph may be illustrated by the following 
examples: 

Example (I). In 1970, A, an Individual 
using the calendar year as the taxable year 
and the accrual method oT accounting, con¬ 
tributed to a church property from Inventory 
having a fair market value of $ 600 . The clos¬ 
ing inventory at the end of 1969 properly 
Included $400 of costs attributable to the 
acquisition of such property, and in 1969 A 
properly deducted under section 162 $50 of 
administrative and other expenses attrib¬ 
utable to such property. Under section 170(e) 
(1) (A) and paragraph (a) of § 1.170A-4, the 
amount of the charitable contribution 
allowed for 1970 is $400 ($600- ($600- $400)). 
Pursuant to this subparagraph, the cost of 
goods sold to be used in determining gross 
Income for 1970 may not include the $400 
which was Included in opening inventory for 
that year. 

Example (2). The facts are the same as in 
example (l) except that the contributed 
property was acquired in 1970 at a cost oT 
$400. The $400 cost of the property is in¬ 
cluded in determining the cost of goods sold 
for 1970, and $50 Is allowed as a deduction 
for that year under section 162. A Is not 
allowed any deduction under section 170 for 
the contributed property, since under section 
170(e)(1) (A) and paragraph (a) of § 1.170A- 
4 the amount of the charitable contribution 
is reduced to zero ($600-[$600-$0)). 

Example (3). In 1970, B, an individual 
using the calendar year as the taxable year 
and the accrual method of accounting, con¬ 
tributed to a church property from inventory 
having a fair market value of $600. Under 
51.471-3 (c), the closing inventory at the end 
of 1969 properly Included $450 costs attrlbut- 
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able to the production of such property, in¬ 
cluding $50 of administrative and other In¬ 
direct expenses which, under his method of 
accounting, was properly added to Inventory 
rather than deducted as a business expense. 
Under section 170(e) (1) (A) and paragraph 
(a) of § 1.170A-4, the amount of the charita¬ 
ble contribution allowed for 1970 is $450 
($600—[$600—$450)). Pursuant to this sub- 
paragraph, the cost of goods sold to be used 
in determining gross income for 1970 may not 
Include the $450 which was Included in open¬ 
ing inventory for that year. 

Example (4). The facts are the same as In 
example (3) except that the contributed 
property was produced in 1970 at a cost of 
$450, Including $50 of administrative and 
other indirect expenses. The $450 cost of the 
property is included in determining the cost 
of goods sold for 1970. B Is not allowed any 
deduction under section 170 for the con¬ 
tributed property, since under section 170(e) 
(1) (A) and paragraph (a) of & 1.170A-4 the 
amount of the charitable contribution Is re¬ 
duced to zero ($600— [$600—$0]). 

Example (5). In 1970, C, a farmer using 
the cash method of accounting and the cal¬ 
endar year as the taxable year, contributed 
to a church a quantity of grain which he had 
raised having a fair market value of $600. 
In 1969, C paid expenses of $450 in raising 
the property which he properly deducted for 
such year under section 162. Under section 
170(e)(1)(A) and paragraph (a) of 
S 1.170A-4, the amount of the charitable 
contribution In 1970 is reduced to zero 
($600—[$600—$0)). Accordingly, C is not 
allowed any deduction under section 170 for 
the contributed property. 

Example (6). The facts are the same as 
In example (6) except that the $450 ex¬ 
penses incurred in raising the contributed 
property were paid in 1970. The result is the 
same as in example (6), except the amount 
of $450 is deductible under section 162 for 
1970. 

(5) Transfers of property to an or¬ 
ganization described in section 170(c) 
which bear a direct relationship to the 
taxpayer’s trade or business and which 
are made with a reasonable expectation 
of financial return commensurate with 
the amount of the transfer may consti¬ 
tute allowable deductions as trade or 
business expenses rather than as charita¬ 
ble contributions. See section 162 and the 
regulations thereunder. 

(d) Purchase of an annuity. (1) In 
the case of an annuity or portion thereof 
purchased from an organization de¬ 
scribee. in section 170(c), there shall be 
allowed as a deduction the excess of the 
amount paid over the value at the 
time of purchase of the annuity or por¬ 
tion purchased. 

(2) The value of the annuity or por¬ 
tion is the value of the annuity deter¬ 
mined in accordance with paragraph (e) 

(1) (lii) (b)(2) of § 1.101-2. 

(3) For determining gain on any such 
transaction constituting a bargain sale, 
see section 1011(b) and § 1.1011-2. 

(e) Transfers subject to a condition 
or power. If as of the date of a gift a 
transfer for charitable purposes is de¬ 
pendent upon the performance of some 
act or the happening of a precedent 
event in order that it might become 
effective, no deduction is allowable unless 
the possibility that the charitable trans¬ 
fer will not become effective is so remote 
as to bj negligible. If an interest in prop¬ 
erty passes to, or is vested in, charity 
on the date of the gift and the interest 
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would be defeated by the subsequent per¬ 
formance of some act or the happening 
of some event, the possibility of occur¬ 
rence of which appears on the date of 
the gift to be so remote as to be negli¬ 
gible, the deduction is allowable. For ex¬ 
ample, A transfers land to a city gov¬ 
ernment for as long as the land is used 
by the city for a public park. If on the 
date of the gift the city does plan to use 
the land for a park and the possibility 
that the city will not use the land for a 
public park is so remote as to be neg¬ 
ligible, A is entitled to a deduction un¬ 
der section 170 for his charitable 
contribution. 

(f) Special rules applicable to certain 
contributions. (1) See section 14 of the 
Wild and Scenic Rivers Act (Public Law 
90-542, 82 Stat. 918) for provisions re¬ 
lating to the claim and allowance of the 
value of certain easements as a charita¬ 
ble contribution under section 170. 

(2) For treatment of gifts accepted 
by the Secretary of State or the Secre¬ 
tary of Commerce, for the purpose of 
organizing and holding an international 
conference to negotiate a Patent Cor¬ 
poration Treaty, as gifts to or for the use 
of the United States, see section 3 of 
joint resolution of December 24, 1969 
(Public Law 91-160, 83 Stat. 443). 

(3) For treatment of gifts accepted 
by the Secretary of the Department of 
Housing and Urban Development, for the 
purpose of aiding or facilitating the work 
of the Department, as gifts to or for the 
use of the United States, see section 7(k) 
of the Department of Housing and Urban 
Development Act (42 U.S.C. 3535), as 
added by section 905 of Public Law 91- 
609 (84 Stat. 1809). 

(g) Contributions of services . No de¬ 
duction is allowable under section 170 
for a contribution of services. However, 
imreimbursed expenditures made inci¬ 
dent to the rendition of services to an 
organization contributions to which are 
deductible may constitute a deductible 
contribution. For example, the cost of a 
uniform without general utility which is 
required to be worn in performing do¬ 
nated services is deductible. Similarly, 
out-of-pocket transportation expenses 
necessarily incurred In performing do¬ 
nated services are deductible. Reason¬ 
able expenditures for meals and lodging 
necessarily incurred while away from 
home in the course of performing do¬ 
nated services also are deductible. For 
the purposes of this paragraph, the 
phrase “while away from home” has the 
same meaning as that phrase is used 
for purposes of section 162 and the regu¬ 
lations thereunder. 

(h) Exceptions and other rules. (1) 
The provisions of section 170 do not 
apply to contributions by an estate; nor 
do they apply to a trust unless the trust 
is a private foundation which, pursuant 
to section 642(c)(6) and § 1.642(0-4, is 
allowed a deduction under section 170 
subject to the provisions applicable to 
individuals. 

(2) No deduction shall be allowed un¬ 
der section 170 for a charitable contribu¬ 
tion to or for the use of an organiza¬ 
tion or trust described in section 508(d) 
or 4948(c) (4), subject to the conditions 
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specified in such sections and the regula¬ 
tions thereunder. 

(3) For disallowance of deductions for 
contributions to or for the use of com¬ 
munist controlled organizations, see sec¬ 
tion 11(a) of the Internal Security Act of 
1950, as amended (50 U.S.C. 790). 

(4) For denial of deductions for chari¬ 
table contributions as trade or business 
expenses and rules with respect to treat¬ 
ment of payments to organizations other 
than those described in section 170(c), 
see section 162 and the regulations there¬ 
under. 

(5) No deduction shall be allowed un¬ 
der section 170 for amounts paid to an 
organization— 

(i) A substantial part of the activi¬ 
ties of which is carrying on propaganda, 
or otherwise attempting, to influence 
legislation, or 

(ii) Which participates in, or inter¬ 
venes in (including the publishing or dis¬ 
tributing of statements), any political 
campaign on behalf of any candidate for 
public office. 

For purposes of determining whether 
an organization is attempting to influ¬ 
ence legislation or is engaging in politi¬ 
cal activities, see section 501(c)(3) and 
the regulations thereunder. 

(6) No deduction shall be allowed 
under section 170 for expenditures for 
lobbying purposes, the promotion or de¬ 
feat of legislation, etc. See also the regu¬ 
lations under sections 162 and 4945. 

(7) No deduction for charitable con¬ 
tributions is allowed in computing the 
taxable income of a common trust fund 
or of a partnership. See sections 584(d) 
(3) and 703(a) (2) (D). However, a part¬ 
ner's distributive share of charitable con¬ 
tributions actually paid by a partnership 
during its taxable year may be allowed 
as a deduction in the partner’s separate 
return for his taxable year with or within 
which the taxable year of the partner¬ 
ship ends, to the extent that the aggre¬ 
gate of his share of the partnership 
contributions and his own contributions 
does not exceed the limitations in section 
170(b). 

(8) For charitable contributions paid 
by a citizen of the United States en¬ 
titled to the benefits of section 931, see 
section 931(d) and the regulations 
thereunder. 

(9) For charitable contributions paid 
by a nonresident alien individual or a 
foreign corporation, see § 1.170A-4(b) (5) 
and sections 873, 876, 877, and 882(c), 
and the regulations thereunder. 

(10) For charitable contributions paid 
by a citizen of the United States or a 
domestic corporation entitled to the 
benefits of section 931 (relating to in¬ 
come from sources within possessions of 
the United States), see section 931(d) 
and the regulations thereunder. 

(11) For carryover of excess chari¬ 
table contributions in certain corporate 
acquisitions, see section 381(c) (19) and 
the regulations thereunder. 

(i) Effective date. This section applies 
only to contributions paid in taxable 
years beginning after December 31,1969. 
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§ 1.170A—2 Amounts paid to maintain 
certain students as members of the 
taxpayer’* household. 

(a) In general. (1) The term “chari¬ 
table contributions” includes amounts 
paid by the taxpayer during the taxable 
year to maintain certain students as 
members of his household which, under 
the provisions of section 170(h) and this 
section, are treated as amounts paid for 
the use of an organization described in 
section 170(c) (2). (3). or (4), and such 
amounts, to the extent they do not ex¬ 
ceed the limitations under section 170 
(h) (2) and paragraph (b) of this sec¬ 
tion, are contributions deductible under 
section 170. In order for such amounts 
to be so treated, the student must be an 
individual who is neither a dependent 
(as defined in section 152) of the tax¬ 
payer nor related to the taxpayer in 
a manner described in any of the 
paragraphs (1) through (8) of sec¬ 
tion 152(a), and such individual must 
be a member of the taxpayer’s house¬ 
hold pursuant to a written agreement 
between the taxpayer and an organiza¬ 
tion described in section 170(c) (2), (3), 
or (4) to implement a program of the 
organization to provide educational op¬ 
portunities for pupils or students placed 
in private homes by such organization. 
Furthermore, such amounts must be 
paid to maintain such individual during 
the period in the taxable year he is a 
member of the taxpayer’s household and 
is a full-time pupil or student in the 12th 
or any lower grade at an educational in¬ 
stitution, as defined in section 151(e) (4) 
and § 1.151—3, located in the United 
States. Amounts paid outside of such 
period, but within the taxable year, for 
expenses necessary for the maintenance 
of the student during the period will 
qualify for the charitable contributions 
deduction if the other limitation re¬ 
quirements of the section are met. 

(2) For purposes of subparagraph (1) 
of this paragraph, amounts treated as 
charitable contributions include only 
those amounts actually paid by the tax¬ 
payer during the taxable year which are 
directly attributable to the maintenance 
of the student while he-is a member of 
the taxpayer’s household and is attend¬ 
ing an educational institution on a full¬ 
time basis. This would include amounts 
paid to insure the well-being of the in¬ 
dividual and to carry out the purpose for 
which the individual was placed in the 
taxpayer’s home. For example, a deduc¬ 
tion under section 170 would be allowed 
for amounts paid for books, tuition, food, 
clothing, transportation, medical and 
dental care, and recreation for the in¬ 
dividual. Amounts treated as charitable 
contributions under this section do not 
include amounts which the taxpayer 
w r ould have expended had the student not 
been in the household. They would not 
include, for example, amounts paid in 
connection with the taxpayer's home for 
taxes, insurance, interest on a mortgage, 
repairs, etc. Moreover, such amounts do 
not include any depreciation sustained by 
the taxpayer in maintaining such stu¬ 
dent or students in his household, nor do 


they include the value of any services 
rendered on behalf of such student or 
students by the taxpayer or any member 
of the taxpayer’s household. 

(3) For purposes of section 170(h) 
and this section, an individual will be 
considered to be a full-time pupil or stu¬ 
dent at an educational institution only if 
he is enrolled for a course of study pre¬ 
scribed for a full-time student at such 
institution and is attending classes on a 
full-time basis. Nevertheless, such indi¬ 
vidual may be absent from school due to 
special circumstances and still be con¬ 
sidered to be in full-time attendance. 
Periods during the regular school term 
when the school is closed for holidays, 
such as Christmas and Easter, and for 
periods between semesters are treated as 
periods during which the pupil or student 
is in full-time attendance at the school. 
Also, absences during the regular school 
term due to illness of such individual 
shall not prevent him from being con¬ 
sidered as a full-time pupil or student. 
Similarly, absences from the taxpayer s 
household due to special circumstance* 
will not disqualify the student as a mem¬ 
ber of the household. Summer vacations 
between regular school terms are not 
considered periods of school attendance. 

(4) When claiming a deduction for 
amounts described in section 170(h) and 
this section, the taxpayer must submit 
with his return a copy of his agreement 
with the organization sponsoring the in¬ 
dividual placed in the taxpayer’s house¬ 
hold, together with a summary of the 
various items for which amounts were 
paid to maintain such individual, and a 
statement as to the date the individual 
became a member of the household and 
the period of his full-time attendance at 
school and the name and location of such 
school. Substantiation of amounts 
claimed must be supported by adequate 
records of the amounts actually paid. 
Due to the nature of certain items, such 
as food, a record of amount spent for all 
members of the household, with an equal 
portion thereof allocated to each mem¬ 
ber, will be acceptable. 

(b) Limitations. Section 170(h) and 
this section shall apply to amounts paid 
during the taxable year only to the extent 
that the amounts paid in maintaining 
each pupil or student do not exceed $50 
multiplied by the number of full calen¬ 
dar months in the taxable year that the 
pupil or student is maintained in ac¬ 
cordance with the provisions of this sec¬ 
tion. For purposes of such limitation if 
15 or more days of a calendar month fall 
within the period to which the mainte¬ 
nance of such pupil or student relates, 
such month is considered as a full 
calendar month. To the extent that such 
amounts qualify as charitable contribu¬ 
tions under section 170(c), the aggregate 
of such amounts plus other contributions 
made during the taxable year for the 
use of an organization described in sec¬ 
tion 170(c) is deductible under section 
170 subject to the limitation provided in 
section 170(b) (1) (B) and paragraph (c) 
of 5 1.170A-8. 

(c) Compensation or reimbursement. 
Amounts paid during the taxable year 
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to maintain a pupil or student as a mem¬ 
ber of the taxpayer’s household as pro¬ 
vided in paragraph (a) of this section, 
shall not be taken into account under 
section 170(h) and this section, if the 
taxpayer receives any money or other 
property as compensation or reimburse¬ 
ment for any portion of such amounts. 
The taxpayer will not be denied the bene¬ 
fits of section 170(h) if he prepays an 
extraordinary or nonrecurring expense, 
such as a hospital bill or vacation trip, at 
the request of the individual’s parents or 
the sponsoring organization and is reim¬ 
bursed for such prepayment. The value 
of services performed by the pupil or 
student in attending to ordinary chores 
of the household will generally not be 
considered to constitute compensation or 
reimbursement. However, if the pupil or 
student is taken into the taxpayer’s 
household to replace a former employee 
of the taxpayer or gratuitously to per¬ 
form substantial services for the tax¬ 
payer, the facts and circumstances may 
warrant a conclusion that the taxpayer 
received reimbursement for maintaining 
the pupil or student. 

(d) No other amount allowed as de¬ 
duction. Except to the extent that 
amounts described in section 170(h) and 
this section are treated as charitable 
contributions under section 170(c) and, 
therefore, deductible under section 
170(a), no deduction is allowed for any 
amount paid to maintain an individual, 
as a member of the taxpayer’s house¬ 
hold, in accordance with the provisions 
of section 170(h) and this section. 

(e) Illustrations . The application of 
this section may be illustrated by the 
following examples: 

Example (1). The X organization Is an 
organization described in section 170(c) (2) 
and Is engaged in a program under which a 
number of European children are placed in 
the homes of U.S. residents in order to further 
the children’s high school education. In ac¬ 
cordance with paragraph (a) of this section, 
the taxpayer, A, who reports his income on 
the calendar year basis, agreed with X to 
take two of the children, and they were 
placed in the taxpayer’s home on January 2, 

1970. where they remained until January 21, 

1971, during which time they were fully 
maintained by the taxpayer. The children 
enrolled at the local high school for the full 
course of study prescribed for 10th grade 
students and attended the school on a fuU- 
time basis for the spring semester starting 
January 18, 1970, and ending June 3, 1970, 
and for the fall semester starting Septem¬ 
ber 1, 1970, and ending January 13. 1971. The 
total cost of food paid by A In 1970 for 
himself, his wife, and the two children 
amounted to $1,920, or $40 per month for 
each member of the household. Since the 
children were actually full-time students for 
only 8V& months during 1970, the amount 
paid for food for each child during that 
period amounted to $340. Other amounts 
amounts paid during the 8 J /a-month period 
for each child for laundry, lights, water, 
recreation, and school supplies amounted to 
1160. Thus, the amounts treated under sec¬ 
tion 170(h) and this section as paid for the 
use of x would, with respect to each child, 
total $500 ($340-f $160), or a total for both 
children of $1,000. subject to the limitations 
of paragraph (b) of this section. Since, for 
purposes of such limitations, the children 
were full-time students for only 8 full cal¬ 
endar months during 1970 (less than 15 days 


In January 1970), the taxpayer may treat 
only $800 as a charitable contribution made 
In 1970. that is, $50 multiplied by the 8 full 
calendar months, or $400 paid for the main¬ 
tenance of each child. Neither the excess pay¬ 
ments nor amounts paid to maintain the 
children during the period before school 
opened and for the period in summer be¬ 
tween regular school terms is taken into 
account by reason of section 170(h). Also, 
because the children were full-time students 
for less than 15 days in January 1971 (al¬ 
though maintained in the taxpayer’s house¬ 
hold for 21 days), amounts paid to main¬ 
tain the children during 1971 would not 
qualify as a charitable contribution. 

Example (2). A religious organization de¬ 
scribed in section 170(c) (2) has a program 
for providing educational opportunities for 
children It places in private homes. In order 
to implement the program, the taxpayer, H, 
who resides with his wife, son, and daughter 
of high school age in a town in the United 
States, signs an agreement with the organi¬ 
zation to maintain a girl sponsored by the 
organization as a member of his household 
while the child attends the local high school 
for the regular 1970-71 school year. The child 
Is a full-time student at the school during 
the school year starting September 6. 1970, 
and ending June 6, 1971, and Is a member 
of the taxpayer’s household during that pe¬ 
riod. Although the taxpayer pays $200 during 
the school period falling in 1970, and $240 
during the school period falling in 1971, to 
maintain the child, he cannot claim either 
amount as a charitable contribution because 
the child’s parents, from time to time during 
the school year, send butter, eggs, meat, and 
vegetables to H to help defray the expenses 
of maintaining the child. This Is considered 
property received as reimbursement under 
paragraph (c) of this section. Had her par¬ 
ents not contributed the food, the fact that 
the child, in addition to the normal chores 
she shared with the taxpayer’s daughter, 
such as cleaning their own rooms and help¬ 
ing with the shopping and cooking, was re¬ 
sponsible for the family laundry and for the 
heavy cleaning of the entire house while the 
taxpayer’s daughter had no comparable re¬ 
sponsibilities would also preclude a claim 
for a charitable contributions deduction. 
These substantial gratuitous services are 
considered property received as reimburse¬ 
ment under paragraph (c) of this section. 

Example (J). A taxpayer resides with his 
wife in a city in the eastern United States. 
He agrees, in writing, with a fraternal 
society described in section 170(c) (4) to 
accept a child selected by the society for 
maintenance by him as a member of his 
household during 1971 In order that the 
child may attend the local grammar school 
as a part of the society’s program to provide 
elementary education for certain children 
selected by it. The taxpayer maintains the 
child, who has as his principal place of abode 
the home of the taxpayer, and Is a member 
of the taxpayer’s household, during the en¬ 
tire year 1971. The child is a full-time stu¬ 
dent at the local grammar school for 9 full 
calendar months during the year. Under the 
agreement, the society pays the taxpayer $30 
per month to help maintain the child. Since 
the $30 per month Is considered as compen¬ 
sation or reimbursement to the taxpayer for 
some portion of the maintenance paid on 
behalf of the child, no amounts paid with 
respect to such maintenance can be treated 
as amounts paid In accordance with section 
170(h). In the absence of the $30 per month 
payments. If the child qualifies as a depend¬ 
ent of the taxpayer under section 152(a) (9), 
that fact would also prevent the mainte¬ 
nance payments from being treated as chari¬ 
table contributions paid for the use of the 
fraternal society. 


20773 

(f) Effective date. This section applies 
only to contributions paid in taxable 
years beginning after December 31, 1969. 

§ 1.170A—3 Reduction of charitable con¬ 
tribution for interest on certain in¬ 
debtedness, 

(a) In general. Section 170(f)(5) re¬ 
quires that the amount of a charitable 
contribution be reduced for certain in¬ 
terest to the extent necessary to avoid 
the deduction of the same amount both 
as an interest deduction under section 
163 anu as a deduction for charitable 
contributions under section 170. The re¬ 
duction is to be determined in accord¬ 
ance with paragraphs (b) and (c) of this 
section. 

(b) Interest attributable to postcon¬ 
tribution period. In determining the 
amount to be taken into account as a 
charitable contribution for purposes of 
section 170, the amount determined 
without regard to section 170(f)(5) or 
this section shall be reduced by the 
amount of interest which has been paid, 
or is to be paid, by the taxpayer, which 
is attributable to any liability connected 
with the contribution, and which is at¬ 
tributable to any period of time after the 
making of the contribution. The deduc¬ 
tion otherwise allowable for charitable 
contributions under section 170 is re¬ 
quired to be reduced pursuant to sec¬ 
tion 170(f)(5) and this section only 
if, in connection with a charitable 
contribution, a liability is assumed by 
the recipient of the contribution or by 
any other person or if the charitable 
contribution is of property which is 
subject to a liability. Thus, if a char¬ 
itable contribution is made in prop¬ 
erty and the transfer is conditioned 
upon the assumption of a liability 
by the donee or by some other per¬ 
son, the contribution must be reduced 
by the amount of any interest which 
has been paid, or will be paid, by the 
taxpayer, which is attributable to the 
liability, and which is attributable to 
any period after the making of the 
contribution. The adjustment referred 
to in this paragraph must also be 
made where the contributed property 
is subject to a liability and the value 
of the property reflects the payment 
by the donor of interest with respect 
to a period of time after the making 
of the contribution. 

(c) Interest attributable to precon¬ 
tribution period. If, in connection with 
the charitable contribution of a bond, 
a liability is assumed by the recipient 
or by any other person, or if the bond 
is subject to a liability, then, in de¬ 
termining the amount to be taken 
Into account as a charitable contribu¬ 
tion under section 170, the amount 
determined without regard to section 
170(f) (5) and this section shall, with¬ 
out regard to whether any reduction 
may be required by paragraph (b) of 
this section, also be reduced for in¬ 
terest which has been paid, or is to 
be paid, by the taxpayer on indebted¬ 
ness incurred or continued to pur¬ 
chase or carry such bond, and which 
is attributable to any period before 
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the making of the contribution. How¬ 
ever. the reduction referred to In this 
paragraph shall be made only to the 
extent that such reduction does not 
exceed the interest (including bond 
discount and other interest equivalent) 
receivable on the bond, and attribu¬ 
table to any period before the making 
of the contribution which is not, by 
reason of the taxpayer’s method of 
accounting, includible in the taxpay¬ 
er’s gross income for any taxable year. 
For purposes of section 170(f)(5) and 
this section the term "bond 0 means 
any bond, debenture, note, or certificate 
or other evidence of indebtedness. 

(d) Illustrations . The application of 
this section may be illustrated by the 
following examples: 

Example ( 1 ). On January 1. 1970, A. a 
cash basis taxpayer using the calendar year 
as the taxable year, contributed to a char¬ 
itable organization real estate having a fair 
market value and adjusted basis of $10,000. 
In connection with the contribution the 
charitable organization assumed an indebt¬ 
edness of $8,000 which A had incurred. On 
December 31, 1969, A prepaid one year’s 
Interest on that Indebtedness for 1970, 
amounting to $960, and took an interest 
deduction of $960 for such amount. The 
amount of the gift, determined without 
regard to this section, is $2,960 ($10,000 less 
$8,000, the outstanding Indebtedness, plus 
$960, the amount of prepaid interest). In 
determining the amount of the deduction 
lor the charitable contribution, the value 
of the gift ($2,960) must be reduced by $960 
tc eliminate from the computation of such 
deduction that portion thereof for which 
A has been allowed an Interest deduction. 

Example (2). (a) On January 1, 1970, B, 
an Individual using the cash receipts and 
disbursements method of accounting, pur¬ 
chased for $9,950 a percent $10,000. 
20-year M Corporation bond, the interest on 
which was payable semiannually on June 30 
and December 31. The M Corporation had 
Issued the bond on January 1, 1960, at a 
discount of $720 from the principal amount. 
On December 1, 1970, B donated the bond to 
a charitable organization, and. in connec¬ 
tion with the contribution, the charitable 
organization assumed an indebtedness of 
$7,000 which B had incurred to purchase 
and carry the bond. 

(b) During the calendar year 1970 B paid 
accrued interest of $330 on the indebtedness 
for the period from January 1, 1970. to De¬ 
cember 1, 1970, and has taken an Interest 
deduction of $330 for such amount. No por¬ 
tion of the bond discount of $36 a year ($720 
divided by 20 years) has been included in 
B’s income, and of the $550 of annual inter¬ 
est receivable on the bond, he included in 
income only the June 30, 1970, payment of 
$275. 

<c) The market value of the bond on De¬ 
cember 1, 1970, was $9,902. Such value In¬ 
cludes $229 of interest receivable which had 
accrued from July 1 to December 1. 1970. 

(d) The amount of the charitable con¬ 
tribution determined without regard to this 
section is $2,902 ($9,902, the value of the 
property on the date of gift, less $7,000, the 
amount of the liability assumed by the 
charitable organization). In determining the 
amount of the allowable deduction for char¬ 
itable contributions, the value of the gift 
($2,902) must be reduced to eliminate from 
the deduction that portion thereof for 
which B has been allowed an Interest deduc¬ 
tion. Although the amount of such Interest 
deduction was $330, the reduction required 
by this section Is limited to $262, since the 
reduction Is not in excess of the amount of 
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Interest income on the bond ($229 of ac¬ 
crued Interest plus $33, the amount of bond 
discount attributable to the 11-month 
period B held the bond). 

(e) Effective date. This section ap¬ 
plies only to contributions paid in tax¬ 
able years beginning after December 31, 
1969. 

§ 1.170A—4 Reduction in amount of 
charitable contributions of certain 
appreciated property 

(a) Amount of reduction . Section 
170(e) (1) requires that the amount of 
the charitable contribution which would 
be taken into account under section 
170(a) without regard to section 170(e) 
shall be reduced before applying the 
percentage limitations under section 
170(b)— 

(1) In the case of a contribution by an 
individual or by a corporation of ordi¬ 
nary income property, as defined in par¬ 
agraph (b) (1) of this section, by the 
amount of gain (hereinafter in this sec¬ 
tion referred to as ordinary income) 
which would have been recognized as 
gain which is not long-term capital 
gain if the property had been sold by 
the donor at its fair market value at the 
time of its contribution to the charitable 
organization, 

(2) In the case of a contribution by 
an individual of section 170(e) capital 
gain property, as defined in paragraph 
(b) (2) of this section, by 50 percent of 
the amount of gain (hereinafter in this 
section referred to as long-term capital 
gain) which would have been recognized 
as long-term capital gain if the prop¬ 
erty had been sold by the donor at its 
fair market value at the time of its 
contribution to the charitable organiza¬ 
tion, and 

(3) In the case of a contribution by a 
corporation of section 170(e) capital gain 
property, as defined in paragraph (b)(2) 
of this section, by 62 V 2 percent of the 
amount of gain (hereinafter in this sec¬ 
tion referred to as long-term capital 
gain) which would have been recognized 
as long-term capital gain if the property 
had been sold by the donor at its fair 
market value at the time of its contri¬ 
bution to the charitable organization. 

Section 170(e) (1) and this paragraph 
do not apply to reduce the amount of the 
charitable contribution where, by reason 
of the transfer of the contributed prop¬ 
erty, ordinary income or capital gain is 
recognized by the donor in the same tax¬ 
able year in which the contribution is 
made. Thus, where income or gain is rec¬ 
ognized under section 453(d) upon the 
transfer of an installment obligation to 
a charitable organization, or under sec¬ 
tion 454(b) upon the transfer of an ob¬ 
ligation issued at a discount to such an 
organization, or upon the assignment of 
income to such an organization, section 
170(e)(1) and this paragraph do not 
apply if recognition of the income or gain 
occurs in the same taxable year in which 
the contribution is made. Section 170(e) 

(1) and this paragraph apply to a char¬ 
itable contribution of an interest in or¬ 
dinary income property or section 170(e) 
capital gain property which is described 


in paragraph (b) of § 1.170A-6, or para¬ 
graph (b) of $1.170A-7. For purposes 
of applying section 170(e)(1) and 
this paragraph it is immaterial whether 
the charitable contribution is made ‘'to” 
the charitable organization or whether 
It is made "for the use of° the charitable 
organization. See § 1.170A-8(a) (2). 

(b) Definitions and other rules. For 
purposes of this section— 

(1) Ordinary income property. The 
term "ordinary income property" means 
property any portion of the gain on 
which would not have been long term 
capital gain if the property had been sold 
by the donor at its fair market value at 
the time of its contribution to the chari¬ 
table organization. Such term includes, 
for example, property held by the donor 
primarily for sale to customers in the 
ordinary course of his trade or business, 
a work of art created by the donor, a 
manuscript prepared by the donor, let¬ 
ters and memorandums prepared by or 
for the donor, a capital asset held by 
the donor for not more than 6 months, 
and stock described in section 306(a\ 
341(a), or 1248(a) to the extent that, 
after applying such section, gain on its 
disposition would not have been long term 
capital gain. The term does not include 
an income interest in respect of which a 
deduction is allowed under section 170(f) 

(2) (B) and paragraph (c) of § 1.170A-6. 

(2) Section 170(e) capital gain prop¬ 
erty. The term "section 170(e) capital 
gain property 0 means property any por¬ 
tion of the gain on which would have 
been treated as long-term capital gain 
if the property had been sold by the 
donor at its fair market value at the time 
of its contribution to the charitable or¬ 
ganization and which— 

<i) Is contributed to or for the use 
of a private foundation, as defined in sec¬ 
tion 509(a) and the regulations there¬ 
under, other than a private foundation 
described in section 170(b) (1) (E), 

(ii) Constitutes tangible personal 
property contributed to or for the use 
of a charitable organization, other than 
a private foundation to which subdivision 
(i) of this subparagraph applies, which 
Is put to an unrelated use by the chari¬ 
table organization within the meaning of 
subparagraph (3) of this paragraph, or 

(iii) Constitutes property not described 
in subdivision (i) or (ii) of this sub- 
paragraph which is 30-percent capital 
gain property to which an election under 
paragraph (d) (2) of § 1.170A-8 applies. 

For purposes of this subparagraph a fix¬ 
ture which is intended to be severed from 
real property shall be treated as tangible 
personal property. 

(3) Unrelated use —(i) In general. The 
term "unrelated use" means a use which 
is unrelated to the purpose or function 
constituting the basis of the charitable 
organization’s exemption under section 
501 or, in the case of a contribution of 
property to a governmental unit, the use 
of such property by such unit for other 
than exclusively public purposes. For 
example, if a painting contributed to an 
educational institution is used by that 
organization for educational purposes by 
being placed in its library for display 
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and study by art students, the use Is not 
an unrelated use; but if the painting is 
sold and the proceeds used by the orga¬ 
nization for educational purposes, the 
use of the property is an unrelated use. 
If furnishings contributed to a charitable 
organization are used by it in its offices 
and buildings in the course of carrying 
out its functions, the use of the property 
is not an unrelated use. If a set or collec¬ 
tion of items of tangible personal prop¬ 
erty is contributed to a charitable orga¬ 
nization or governmental unit, the use 
of the set or collection is not an unre¬ 
lated use if the donee sells or otherwise 
disposes of only an insubstantial portion 
of the set or collection. The use by a trust 
of tangible personal property contrib¬ 
uted to it for the benefit of a charitable 
organization is an unrelated use if the 
use by the trust is one which would have 
been unrelated if made by the charitable 
organization. 

<ii) Proof of use. For purposes of ap¬ 
plying subparagraph (2) (ii) of this para¬ 
graph, a taxpayer who makes a 
charitable contribution of tangible per¬ 
sonal property to or for the use of a 
charitable organization or governmental 
unit may treat such property as not 
being put to an unrelated use by the 
donee if— 

(a) He establishes that the property 
is not in fact put to an unrelated use 
by the donee, or 

<b) At the time of the contribution or 
at the time the contribution is treated 
as made, it is reasonable to anticipate 
that the property will not be put to an 
unrelated use by the donee. In the case 
of a contribution of tangible personal 
property to or for the use of a museum, 
if the object donated is of a general type 
normally retained by such museum or 
other museums for museum purposes, 
it will be reasonable for the donor to 
anticipate, unless he has actual knowl¬ 
edge to the contrary, that the object will 
not be put to an unrelated use by the 
donee, whether or not the object is later 
sold or exchanged by the donee. 

(4) Property used in trade or business. 
For purposes of applying subparagraphs 

(1) and (2) of this paragraph, property 
which is used in the trade or business, 
as defined in section 1231(b), shall be 
treated as a capital asset, except that 
any gain in respect of such property 
which would have been recognized if 
the property had been sold by the donor 
at its fair market value at the time of its 
contribution to the charitable organi¬ 
zation shall be treated as ordinary in¬ 
come to the extent that such gain would 
have constituted ordinary income by 
reason of the application of section 617 
<d)(l), 1245(a), 1250(a), 1251(c). or 
1252(a). 

(5) Nonresident alien individuals and 
foreign corporations. The reduction in 
the case of a nonresident alien individual 
or a foreign corporation shall be deter¬ 
mined by taking into account the gain 
which would have been recognized and 
subject to tax under chapter 1 of the 
Code if the property had been sold or 
disposed of within the United States by 
the donor at its fair market value at 
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the time of its contribution to the chari¬ 
table organization. However, the amount 
of such gain which would have been 
subject to tax under section 871(a) or 
881 (relating to gain not effectively con¬ 
nected with the conduct of a trade or 
business within the United States) if 
there had been a sale or other disposi¬ 
tion within the United States shall be 
treated as long-term capital gain. Thus, 
a charitable contribution by a nonresi¬ 
dent alien individual or a foreign cor¬ 
poration of property the sale or other 
disposition of which within the United 
States would have resulted in gain sub¬ 
ject to tax under section 871(a) or 881 
will be reduced only as provided in sec¬ 
tion 170(e)(1)(B) and paragraph (a) 

(2) or (3) of this section, but only if 
the property contributed is described in 
subdivision (i), (ii), or (iii) of subpara¬ 
graph (2) of this paragraph. A chari¬ 
table contribution by a nonresident alien 
individual or a foreign corporation of 
property the sale or other disposition of 
which within the United States would 
have resulted in gain subject to tax un¬ 
der section 871(a) or 881 will in no case 
be reduced under section 170(e)(1)(A) 
and paragraph (a) (1) of this section. 

(c) Allocation of basis and gain —(1) 
In general . Except as provided in sub- 
paragraph (2) of this paragraph— 

(1) If a taxpayer makes a charitable 
contribution of less than his entire inter¬ 
est in appreciated property, whether or 
not the transfer is made in trust, as. for 
example, in the case of a transfer of 
appreciated property to a pooled income 
fund described in section 642(c) (5) and 
§ 1.642(c)-5, and is allowed a deduction 
under section 170 for a portion of the fair 
market value of such property, then for 
purposes of applying the reduction rules 
of section 170(e)(1) and tills section to 
the contributed portion of the property 
the taxpayer’s adjusted basis in such 
property at the time of the contribution 
shall be allocated under section 170(e) 
(2) between the contributed portion of 
the property and the noncontributed 
portion. 

(ii) The adjusted basis of the contrib¬ 
uted portion of the property shall be that 
portion of the adjusted basis of the entire 
property which be a is the same ratio to 
the total adjusted basis as the fair mar¬ 
ket value of the contributed portion of 
the property bears to the fair market 
value of the entire property. 

(iii) The ordinary income and the 
long-term capital gain which shall be 
taken into account in applying section 
170(e) (1) and paragraph (a) of this sec¬ 
tion to the contributed portion of the 
property shall be the amount of gain 
which would have been recognized as 
ordinary income and long-term capital 
gain if such contributed portion had been 
sold by the donor at its fair market value 
at the time of its contribution to the 
charitable organization. 

(2) Bargain sale, (i) If there is a 
bargain sale of property to the charitable 
organization and if section 1011(b) and 
§ 1.1011-2 apply, then for purposes of 
applying the reduction rules of section 
170(e) (1) and this section to the con¬ 
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tributed portion of the property there 
shall be allocated under section 1011(b) 
to the contributed portion of the prop¬ 
erty the portion of the adjusted basis 
which is not allocated under section 1011 
(b) to the noncontributed portion of the 
property for purposes of determining 
gain from the bargain sale. The portion 
of the adjusted basis which is so al¬ 
located to the contributed portion of the 
property shall be that portion of the ad¬ 
justed basis of the entire property wliich 
bears the same ratio to the total ad¬ 
justed basis as the fair market value of 
the contributed portion of the property 
bears to the fair market value of the 
entire property. For purposes of apply¬ 
ing section 170(e) (1) and paragraph (a) 
of this section to the contributed portion 
of the property in such a case, there shall 
be allocated to the contributed portion 
the amount of gain wliich is not rec¬ 
ognized on the bargain sale but which 
would have been recognized as ordinary 
income or long-term capital gain if such 
contributed portion had been sold by the 
donor at its fair market value at the time 
of its contribution to the charitable 
organization. 

(ii) If there is a bargain sale of prop¬ 
erty to the charitable organization and 
if section 1011(b) and 5 1.1011-2 do not 
apply, the taxpayer’s adjusted basis of 
the entire property shall be allocated to 
the noncontributed portion of the prop¬ 
erty in accordance with paragraph (e) 
of § 1.1001-1 for purposes of determining 
gain from the sale. In such case, no por¬ 
tion of the adjusted basis shall be allo¬ 
cated to the contributed portion of the 
property. 

(iii) The term “bargain sale’’, as used 
in this subparagraph, means a transfer 
of property which is in part a sale or 
exchange of the property and in part a 
charitable contribution, as defined in 
section 170(c), of the property. 

(3) Ratio of ordinary income and 
capital gain. For purposes of applying 
subparagraphs (1) (iii) and (2) (i) of this 
paragraph, the amount of ordinary in¬ 
come (or long-term capital gain) which 
would have been recognized If the con¬ 
tributed portion of the property had been 
sold by the donor at its fair market value 
at the time of its contribution shall be 
that amount which bears the same ratio 
to the ordinary income (or long-term 
capital gain) which would have been 
recognized if the entire property had 
been sold by the donor at its fair market 
value at the time of its contribution as 

(i) the fair market value of the con¬ 
tributed portion at such time bears to 

(ii) the fair market value of the entire 
property at such time. In the case of a 
bargain sale, the fair market value of the 
contributed portion for purposes of sub¬ 
division (1) is the amount determined 
by subtracting from the fair market 
value of the entire property the amount 
realized on the sale. 

(4) Donee*s basis of property acquired. 
The adjusted basis of the contributed 
portion of the property, as determined 
under subparagraph (1) or (2) of this 
paragraph, shall be used by the donee in 
applying to the contributed portion such 
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provisions as section 514(a) (1), relating 
to adjusted basis of debt-financed prop¬ 
erty; section 1015(a), relating to basis 
of property acquired by gift; section 
4940(c) (4), relating to capital gains and 
losses in determination of net investment 
income: and section 4942(f)(2)(B), re¬ 
lating to net short-term capital gain in 
determination of tax on failure to dis¬ 
tribute income. The fair market value 
of the contributed portion of the prop¬ 
erty at the time of the contribution shall 
not be used by the donee as the basis of 
such contributed portion. 

(d) Illustrations. The application of 
this section may be illustrated by the 
following examples: 

Example (I). (a) On July 1, 1970, C. an 
individual, makes the following charitable 
contributions, all of which are made to a 
church except in the case of the stock (as 
indicated): 


Froperty 


Ordinary Income 


Property which, 11 
uold, would produce 
long-term capital 

(if Stock held more 
than 6 months con¬ 
tributed to- 


OD A private founda¬ 
tion not described In 
Bection 170(b)(1)(E)- 
(2) Tangible personal 
property held more 
than 6 months (put 
to unrelated use by 
church)....—.- 


Fair 

market 

value 

Adjusted 

basis 

Recog¬ 
nised 
gain If 
sold 

$50,000 

$35,000 

$15,000 

25,000 

21,000 

4,000 

15,000 

10,000 

5,000 

12,000 

6,000 

6,000 

102,000 

72,0000 

30,000 


(b) After making the reductions required 
by paragraph (a) of this section, the amount 
of charitable contributions allowed (before 
application of section 170(b) limitations) is 
as follows: 



Fair 


Contri¬ 

Property 

market 

Reduc¬ 

bution 

value 

tion 

allowed 

Ordinary Income 


$15,000 

$35,000 

property. 

$50,000 

Property which, If 
sold, would produce 




long-term capital 




(if Stock contributed 




to— 

(1) The church.. . 2 

25,000 . 


25,000 

(11) The private 
foundation-.....- 

15,000 

2,500 

12,500 

(2) Tangible personal 
property.- 

12,000 

3,000 

9,000 

Total.. 

102,000 

20,500 

81,500 


(c) If O were a corporation, rather than 
an individual, the amount of charitable con¬ 
tributions allowed (before application of 
section 170(b) limitation) would be as 
follows: 



Fair 

Reduc¬ 

Contri¬ 

Property 

market 

tion 

bution 

value 


allowed 

Ordinary Income 


$15,000 

$35,000 

property..s 

Property which. If sold, 
w ould produce long¬ 
term capital gain: 

0) Stock contributed 

$50,000 





to— 

0) The church.- 

25,000 . 

. 

25,000 

(ii) The private 
foundation...,-— 

15,000 

8,125 

11,875 

(2) Tangible personal 

12,000 

3.750 

8,250 

property..- 

Total. 

102,000 

21,875 

80,125 


Example (2). On March 1, 1970, D, an in¬ 
dividual. contributes to a church intangible 
property to which section 1245 applies which 
has a fair market value of $60,000 and an 
adjusted basis of $10,000. At the time of the 
contribution D has used the property in his 
business for more than 6 months. If the 
property had been sold by D at its fair market 
value at the time of its contribution, it is 
assumed that under section 1245 $20,000 of 
the gain of $50,000 would have been treated 
as ordinary income and $30,000 would have 
been long-term capital gain. Under para¬ 
graph (a)(1) of this section. D’s contribu¬ 
tion of $60,000 is reduced by $20,000. 

Example (3). The facts are the same as In 
example (2) except that the property is con¬ 
tributed to a private foundation not de¬ 
scribed in section 170(b) (1) (E). Under para¬ 
graph (a) (1) and (2) of this section, D's 
contribution Is reduced by $35,000 (100 per¬ 
cent of the ordinary income of $20,000 and 
50 percent of the long-term capital gain of 
$30,000). 

Example (4). (a) In 1971, E. an individual 
calendar-year taxpayer, contributes to a 
church stock held for more than 6 months 
which has a fair market value of $90,000 
and an adjusted basis of $10,000. In 1972. E 
also contributes to a church stock held for 
more than 6 months which has a fair market 
value of $20,000 and an adjusted basis of 
$10,000. E’8 contribution base for 1971 is 
$200,000; and for 1972, is $150,000. E makes 
no other charitable contributions for these 
2 taxable years. 

(b) For 1971 the amount of the contri¬ 
bution which may be taken into account 
under section 170(a) Is limited by section 
170(b) (1) (D) (1) to $60,000 ($200,000X30%), 
and A is allowed a deduction for $60,000. 
Under section 170(b) (1) (D) (li), E has a 
$30,000 carryover to 1972 of 30-percent cap¬ 
ital gain property, as defined in paragraph 
(d)(3) of § 1.170A-8. For 1972 the amount 


($90,000 —$1,000) which would have been 
recognized as long-term capital gain if the 
property had been sold by E at its fair mar¬ 
ket value at the time of its contribution to 
the church. Accordingly, by taking the elec¬ 
tion Into account, E has no carryover of 30 - 
percent capital gain property to 1972 since 
the charitable contributions deduction of 
$60,000 allowed for 1971 in respect of that 
property exceeds the reduced contribution of 
$50,000 for 1971 which may be taken into 
account by reason of the election. The char¬ 
itable contributions deduction of $60,000 al¬ 
lowed for 1971 is not reduced by reason of 
the election. 

(d) Since by reason of the election E 
is allowed under paragraph (a) (2) of this 
section a charitable contributions deduc¬ 
tion for 1972 of $15,000 ($20,000- [ ($20,000- 
$10,000) X50% ]) and since the $30,000 carry¬ 
over from 1971 Is eliminated, It would not 
be to E‘s advantage to make the election 
under section 170(b) (1) (D) (ill) In 1972. 

Example (5). In 1970, F, an individual 
calendar-year taxpayer, sells to a church for 
$4,000 ordinary income property with a fair 
market value of $10,000 and an adjusted basis 
of $4,000. F’s contribution base for 1970 Is 
$20,000, and F makes no other charitable 
contributions in 1970. Thus, F makes a chari¬ 
table contribution to the church of $6,000 
($10,000—$4,000 amount realized), which 
under paragraph (a)(1) of this section is 
reduced to zero ($6,000 ($10,000-$4,000 ad¬ 
justed basis]). Since without regard to sec¬ 
tion 1011(b) no deduction is allowable under 
section 170 by reason of the bargain sale, 
section 1011(b) does not apply for purposes 
of allocating a portion of the adjusted basis 
to the noncontrlbuted portion of the prop¬ 
erty and paragraph (c) (2) (i) of this section 
does not apply for purposes of allocating a 
portion of the adjusted basis to the con¬ 
tributed portion of the property. Accord¬ 
ingly, under paragraph (c) (2) (ii) of this 
section no gain is recognized to F on the 
bargain sale, and under section 1012 the 
basis of the property to the church Is $4,000. 

Example (6). In 1970, O, an individual 
calendar-year taxpayer, sells to a church lor 
$6,000 ordinary Income property with a fair 
market value of $10,000 and an adjusted 
basis of $4,000. G’s contribution base for 1970 
is $20,000. and G makes no other charitable 
contributions In 1970. Tims, G makes a chari¬ 
table contribution to the church of $4,000 
($10,000 — $6,000 amount realized), which 
under paragraph (a)(1) of this section is 
reduced to zero ($4,000 ($10,000-$4,000 ad¬ 
justed basis]). Since without regard to sec¬ 
tion 1011(b) no deduction Is allowable under 
section 170 by reason of the bargain sale, 
section 1011(b) does not apply for purposes 


of the charitable contributions deduction la - -- - - - - A .. A 

$45 000 (total contributions of $50,000 [$30.-~oT allocating a portion of the basis to the 
000 + $20,000] but not to exceed 30% of noncontrlbuted portion of the property ana 


$150,000) L 

(c) Assuming, however, that In 1972 E 
elects under section 170(b) (1) (D) (iii) and 
paragraph (d) (2) of S 1.170A-8 to have sec¬ 
tion 170(e)(1)(B) apply to his contribu¬ 
tions and carryovers of 30-percent capital 
gain property, he must apply section 170 

(d) (1) as if section 170(e) (1) (B) had applied 
to the contribution for 1971. If section 170 

(e) (1) (B) had applied in 1971 to his contri¬ 
butions of 30-percent capital gain property, 
E’s contribution would have been reduced 
from $90,000 to $50,000, the reduction of $40,- 
000 being 50 percent of the gain of $80,000 


paragraph (c) (2) (I) of this section does not 
apply for purposes of allocating a portion of 
the adjusted basis to the contributed portion 
of the property. Accordingly, under para¬ 
graph (c) (2) (ii) of this section F recognizes 
on the bargain sale a gain of $2,000 ($ 6 , 000 - 
$4,000 adjusted basis), and under section 
1012 the basis of the property to the church 
is $6,000. ^ , 

Example (7). In 1970, H, an individual 
calendar-year taxpayer, sells to a church for 
$2,000 stock held for not more than 6 month* 
which has an adjusted basis of $4,000 and % 
fair market value of $10,000. H’s contribution 
base for 1970 is $20,000, and H makes no other 
charitable contributions in 1970. Thus, H 
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makes a charitable contribution to the 
church of $8,000 ($10,000—$2,000 amount 
realized). Without regard to section 1011(b), 
H is allowed a deduction under section 170 
of $2,000 ($8,000 ($10,000-$4,000 adjusted 
basis)), and, as a consequence, section 1011 
t b> must be applied to the bargain sale. Un¬ 
der paragraphs (a)(1) and (c)(2)(i) of this 
sctlon, H’s contribution of $8,000 is reduced 
by the amount of $4,800 of ordinary Income 
(f8.000 ($4,000 adjusted baslsx$8,000 value 
of gift/$10.000 value of entire property]). 
The reduced contribution of $3,200 consists 
of the portion ($4,000 x $8.000/$10.000) of 
the adjusted basis not allocated to the non- 
contrlbuted portion of the property. Under 
sections 1012 and 1015(a) the basis of the 
property to the church is $5,200 ($2,000 *f 
$ 3 , 200 ). 

Example (8). In 1970, F, an individual 
calendar-year taxpayer, sells for $4,000 to a 
private foundation not described In section 
170(b) (1) (E) property to which section 1245 
applies which has a fair market value of 
$10,000 and an adjusted basis of $4,000. F's 
contribution base for 1970 Is $20,000, and F 
makes no other charitable contributions in 
1970. At the time of the bargln sale, F 
has used the property in his business for 
more than 6 months. Thus, F makes a char¬ 
itable contribution of $6,000 ($10,000—$4,000 
amount realized), which is 60 percent of 
the value of the property. The amount real¬ 
ized on the bargain sale is 40 percent ($4,000/ 
$10,000) of the value of the property. If the 
property had been sold by F at its fair mar¬ 
ket value at the time of its contribution. 
It is assumed that under section 1245 $4,000 
of the gain of $6,000 ($10,000—$4,000 ad¬ 
justed basis) would have been treated as 
ordinary Income and $2,000 would have been 
long term capital gain. Without regard to 
section 1011(b), F is allowed a deduction un¬ 
der section 170 of $1,000 ($6,000 [$4,000 ordi¬ 
nary Income-j-50 percent of $2,000 long term 
capital gain)), and, as a consequence, sec¬ 
tion 1011(b) must be applied to the bargain 
sale. Accordingly, in applying section 1011(b) 
to the bargain sale, adjusted basis In the 
amount of $1,600 ($4,000 adjusted baslsx40 
percent) is allocated under § 1.101 l-2(b) to 
the noncontrlbuted portion of the property, 
and F’s recognized gain of $2,400 ($4,000 
amount realized loss $1,600 adjusted basis) 
consists of $1,600 ($4,000 x 40 percent) of 
ordinary income and $800 ($2,000 X 40 per¬ 
cent) of long term capital gain. Under para¬ 
graphs (a) and (c) (2) (i) of this section, F’s 
contribution of $6,000 Is reduced by the sum 
of $2,400 ($4,000X60 percent) of ordinary 
Income and $600 ({$2,000 x 60 percent) X 50 
percent) of long term capital gain. The re¬ 
duced contribution of $3,000 consists of 
$2400 ($4,000x60 percent) of adjusted basis 
and $600 (($2,000x60 percent)x 60 percent) 
of long term capital gain not used as a re¬ 
duction under paragraph (a) (2) of this sec¬ 
tion. Under sections 1012 and 1015(a) the 
basis of the property to the private founda¬ 
tion is $6,400 ($4.000+$2,400). 

Example (9). On January 1, 1970, A, an 
individual, transfers to a charitable remain¬ 
der annuity trust described in section 664 
(d)(1) stock which he has held for more 
than 6 months and which has a fair market 
value of $250,000 and an adjusted basis of 
$50,000. an irrevocable remainder interest in 
the property being contributed to a private 
foundation not described In section 170(b) 
d)(E). The trusts provides that an annu¬ 
ity of $12,500 a year Is payable to A at the 
end of each year for 20 years. By reference to 
Table B of § 20.2031-10 (f) of this chapter 
•Estate Tax Regulations) the figure in col¬ 
umn (2) opposite 20 years is 11.4699. There¬ 
fore. under § 1.664 r 2 the fair market value 
of the gift of the remainder Interest to 
charity is $106,626.25 ($250,000)l$12,500X11.- 


4699)). Under paragraph (c) (1) (11) of this 
section, the adjusted basis allocated to the 
contributed portion of the property is $21,- 
325.25 ($50.000X$ 106,626.25/$250.000). Un¬ 

der paragraphs (a) (2) and (c) (1) of this sec¬ 
tion, A’s contribution is reduced by $42,650.50 
(50 percent X ($106.626.25—$21,325.25)) to 
$63,975.75 ($106,626.25 -$42,650.50). If. how¬ 
ever, the irrevocable remainder interest in the 
property had been contributed to a section 
170(b)(1)(A) organization, A’s contribution 
of $106,626.25 would not be reduced under 
paragraph (a) of this section. 

Example (10). (a) On July 1, 1970, B, a 
calendar-year individual taxpayer, sells to 
a church for $75,000 intangible property to 
which section 1245 applies which has a fair 
market value of $250,000 and an adjusted 
basis of $75,000. Thus, B makes a charitable 
contribution to the church of $175,000 ($250,- 
000 —$75,000 amount realized), which is 70 
percent ($175,000/$250,000) of the value of 
the property. The amount realized on the 
bargain sale Is 30 percent ($75,000/$250,000) 
of the value of the property. At the time of 
the bargain sale. B has used the property in 
his business for more than 6 months. B’s 
contribution base for 1970 is $500,000, and 
B makes no other charitable contributions 
in 1970. If the property had been sold by 
B at its fair market value at the time of its 
contribution, it Is assumed that under sec¬ 
tion 1245 $105,000 of the gain of $175,000 
($250.000-$75,000 adjusted basis) would 
have been treated as ordinary Income and 
$70,000 would have been long term capital 
gain. Without regard to section 1011(b), B 
is allowed a deduction under section 170 of 
$70,000 ($175,000—$105,000 ordinary income), 
and, as a consequence, section 1011(b) must 
be applied to the bargain sale. Accordingly, 
in applying section 1011(b) to the bargain 
sale, adjusted basis in th eamount of $22,500 
($75,000 adjusted basis x 30 percent) Is allo¬ 
cated under 5 1.1011-2(b) to the noncontrlb¬ 
uted portion of the property, and B’s 
recognized gain of $52,500 ($75,000 amount 
realized less $22,500 adjusted basis) consists 
of $31,500 ($105,000x30 percent) of ordi¬ 
nary income and $21,000 ($70,000x30 per¬ 
cent) of long term capital gain. 

(b) Under paragraphs (a)(1) and (c)(2) 
(1) of this section B’s contribution of $175,000 
is reduced by $73,500 ($105,000x70 percent) 
of ordinary Income. The reduced contribution 
of $101,600 consists of $52,500 ($75,000x70 
percent] of adjusted basis allocated to the 
contributed portion of the property and $49,- 
000 ($70,000X70 percent] of long term capi¬ 
tal gain allocated to the contributed portion. 
Under sections 1012 and 1015(a) the basis of 
the property to the church Is $127,500 
($75,000+$52,500). 

(e) Effective date. This section applies 
only to contributions paid after Decem¬ 
ber 31, 1969, except that, in the case of 
a charitable contribution of a letter, 
memorandum, or property similar to a 
letter or memorandum, it applies to con¬ 
tributions paid after July 25, 1969. 

§ 1.170A— 5 Future interests in tangible 
personal property. 

(a) In general. (1) A contribution 
consisting of a transfer of a future in¬ 
terest in tangible personal property shall 
be treated as made only when all inter¬ 
vening Interests in, and rights to the 
actual possession or enjoyment of the 
property— 

(i) Have expired, or 
(li) Are held by persons other than the 
taxpayer or those standing in a relation¬ 
ship to the taxpayer described in section 


267(b) and the regulations thereunder, 
relating to losses, expenses, and interest 
with respect to transactions between re¬ 
lated taxpayers. 

(2) Section 170<a)(3) and this sec¬ 
tion have no application in respect of a 
transfer of an undivided present interest 
in property. For example, a contribution 
of an undivided one-quarter interest in a 
painting with respect to which the donee 
is entitled to possession during 3 months 
of each year shall be treated as made 
upon the receipt by the donee of a for¬ 
mally executed and acknowledged deed 
of gift. However, the period of initial 
possession by the donee may not be de¬ 
ferred in time for more than 1 year. 

(3) Section 170(a) (3) and this section 
have no application in respect of a trans¬ 
fer of a future interest in intangible 
personal property or in real property. 
However, a fixture which is intended to 
be severed from real property shall be 
treated as tangible personal property. 
For example, a contribution of a future 
interest in a chandelier which is attached 
to a building is considered a contribution 
which consists of a future interest in tan¬ 
gible personal property if the transferor 
intends that it be detached from the 
building at or prior to the time when the 
chartiable organization’s right to posses¬ 
sion or enjoyment of the chandelier is to 
commence. 

(4) For purposes of section 170(a) (3) 
and tills section, the term “future inter¬ 
est” lias generally the same meaning as 
it has when used in section 2503 and 
§ 25.2503-3 of tills chapter (Gift Tax 
Regulations); it includes reversions, re¬ 
mainders, and other interests or estates, 
whether vested or contingent, and 
whether or not supported by a particular 
interest or estate, which are limited to 
commence in use. possession, or enjoy¬ 
ment at some future date or time. The 
term “future interest” includes situa¬ 
tions in which a donor purports to give 
tangible personal property to a charitable 
organization, but has an understanding, 
arrangement, agreement, etc., whether 
written or oral, with the charitable or¬ 
ganization which has the effect of reserv¬ 
ing to, or retaining in, such donor a 
right to the use, possession, or enjoy¬ 
ment of the property. 

(5) In the case of a charitable con¬ 
tribution of a future interest to which 
section 170(a) (3) and this section apply, 
the other provisions of section 170 and 
the regulations thereunder are inappli¬ 
cable to the contribution until such time 
as the contribution is treated as made 
under section 170(a) (3). 

(b) Illustrations. The application of 
this section may be illustrated by the 
following examples: 

Example (1). On December 31, 1970, A. an 
individual who reports his Income on the 
calendar year basis, conveys by deed of gift 
to a museum title to a painting, but reserves 
to himself the right to the use. possession, 
and enjoyment of the painting during his 
lifetime. It Is assumed that there was no 
intention to avoid the application of section 
170(f) (3) (A) by the conveyance. At the time 
of the gift the value of the painting is 
$90,000. Since the contribution consists of 
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a future interest in tangible personal prop¬ 
erty in which the donor has retained an 
Intervening interest, no contribution is con¬ 
sidered to have been made in 1970. 

Example (2). Assume the same facts as in 
example (1) except that on December 31, 

1971, A relinquishes all of his right to the 
use, possession, and enjoyment of the paint¬ 
ing and delivers the painting to the museum. 
Assuming that the value of the painting has 
increased to $95,000, A is treated as having 
made a charitable contribution of $95,000 in 
1971 for which a deduction is allowable with¬ 
out regard to section 170(f) (3) (A). 

Example (3). Assume the same facts as in 
example (1) except A dies without relin¬ 
quishing his right to the use, possession, and 
enjoyment of the painting. Since A did not 
relinquish his right to the use, possession, 
and enjoyment of the property during his 
life, A is treated as not having made a chari¬ 
table contribution of the painting for income 
tax purposes. 

Example (4). Assume the same facts as in 
example (1) except A, on December 31, 1971, 
transfers his interest in the painting to his 
son, B, who reports his income on the calen¬ 
dar year basis. Since the relationship be¬ 
tween A and B is one described in section 
267(b), no contribution of the remainder 
interest in the painting is considered to have 
been made in 1971. 

Example (5). Assume the same facts as 
In example (4). Also assume that on Decem¬ 
ber 31, 1972, B conveys to the museum the 
interest measured by A*s life. B has made a 
charitable contribution of the present in¬ 
terest in the painting conveyed to the 
museum. In addition, since all intervening 
interests in. and rights to the actual pos¬ 
session or enjoyment of the property, have 
expired, a charitable contribution of the re¬ 
mainder Interest is treated as having been 
made by A in 1972 for which a deduction is 
allowable without regard to section 170(f) 
(3) (A). 8uch remainder interest is valued 
according to Table A(l) in § 20.2031-10(f) 
of this chapter (estate tax regulations), 
determined by subtracting the value of B’s 
Interest measured by A’s life expectancy in 

1972, and B receives a deduction in 1972 for 
the life interest measured by As life ex¬ 
pectancy and valued according to Table A(l) 
in such section. 

Example (6). On December 31, 1970, C, an 
individual who reports his income on the 
calendar year basis, transfers a valuable 
painting to a pooled Income fund described 
in section 642(c) (5). which is maintained by 
a university. C retains for himself for life an 
Income interest in the painting, the re¬ 
mainder interest in the painting being con¬ 
tributed to the university. Since the contri¬ 
bution consists of a future interest in tangible 
personal property in which the donor has re¬ 
tained an intervening interest, no charitable 
contribution is considered to have been made 
in 1970. 

Exaviple (7). On January 15, 1972, D, an 
individual who reports his income on the 
calendar year basis, transfers a capital asset 
held for more than 6 months consisting of a 
valuable painting to a pooled Income fund 
described in section 642(c)(5), which is 
maintained by a university, and creates an 
income interest in such painting for E for 
life. E is an individual not standing in a 
relationship to D described in section 267(b). 
The remainder interest in the property is 
contributed by D to the university. The 
trustee of the pooled Income fund puts the 
painting to an unrelated use within the 
meaning of paragraph (b)(3) of $ 1.170A-4. 
Accordingly, D is allowed a deduction under 
section 170 in 1972 for the present value of 
the remainder interest in the painting, after 
reducing such amount under section 170 
(e)(1) (B)(1) and paragraph (a)(2) of 
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§ 1.170A-4. This reduction in the amount of 
the contribution is required since under 
paragraph (b)(3) of that section the use by 
the pooled income fund of the painting Is a 
use which would have been an unrelated use 
if it had been made by the university. 

(c) Effective date. This section applies 
only to contributions paid in taxable 
years beginning after December 31, 1969. 

§ 1.170A—6 Charitable contribul ions in 
trust. 

(a) In general. (1) No deduction is 
allowed under section 170 for the fair 
market value of a charitable contribution 
of any interest in property which is less 
than the donor’s entire interest in the 
property and which is transferred in 
trust unless the transfer meets the re¬ 
quirements of paragraph (b) or (c) of 
this section. If the donor’s entire interest 
in the property is transferred in trust 
and is contributed to a charitable or¬ 
ganization described in section 170(c), a 
deduction is allowed under section 170. 
Thus, if on July 1, 1972, property is 
transferred in trust with the require¬ 
ment that the income of the trust be 
paid for a term of 20 years to a church 
and thereafter the remainder be paid to 
an educational organization described In 
section 170(b)(1)(A), a deduction is 
allowed for the value of such property. 
See section 170(f) (2) and (3)(B), and 
paragraph (b) (1) of § 1.170A-7. 

(2) A deduction is allowed without 
regard to this section for a contribution 
of a partial interest in property if such 
interest is the taxpayer’s entire interest 
in the property, such as an income inter¬ 
est or a remainder interest. If, however, 
the property in which such partial in¬ 
terest exists was divided in order to 
create such interest and thus avoid sec¬ 
tion 170(f) (2), the deduction will not be 
allowed. Thus, for example, assume that 
a taxpayer desires to contribute to a 
charitable organization the reversionary 
interest in certain stocks and bonds 
which he owns. If the taxpayer transfers 
such property in trust with the require¬ 
ment that the income of the trust be 
paid to his son for life and that the re¬ 
versionary interest be paid to himself 
and immediately after creating the trust 
contributes the reversionary interest to 
a charitable organization, no deduction 
will be allowed under section 170 for the 
contribution of the taxpayer’s entire in¬ 
terest consisting of the reversionary in¬ 
terest in the trust. 

(b) Charitable contribution of a re¬ 
mainder interest in trust —(1) In general 
No deduction is allowed under section 170 
for the fair market value of a charitable 
contribution of a remainder interest in 
property which is less than the donor’s 
entire interest in the property and which 
the donor transfers in trust unless the 
trust is— 

(i) A pooled income fund described 
in section 642(c)(5) and 5 1.642(c)-5, 

(ii) A charitable remainder annuity 
trust described hi section 664(d) (1) and 
$ 1.664-2, or 

(iii) A charitable remainder unitrust 
described In section 664(d) (2) and 
5 1.664-3. 


(2) Value of a remainder interest. The 
fair market value of a remainder interest 
in a pooled income fund shall be com¬ 
puted under § 1.642(c)-6. The fair mar¬ 
ket value of a remainder interest in a 
charitable remainder annuity trust shall 
be computed under § 1.664-2. The fair 
market value of a remainder interest in 
a charitable remainder unitrust shall be 
computed under § 1.664-4. However, in 
some cases a reduction in the amount of 
a charitable contribution of the remain¬ 
der interest may be required. See section 
170(e) and § 1.170A-4. 

(c) Charitable contribution of an in¬ 
come interest in trust —(1) In general. 
No deduction is allowed under section 
170 for the fair market value of a chari¬ 
table contribution of an income interest 
in property which is less than the donor’s 
entire interest in the property and which 
the donor transfers in trust unless the 
income interest is either an annuity 
trust interest or a unitrust interest, as de¬ 
fined in subparagraph (2) of this para¬ 
graph, and the grantor is treated as the 
owner of such interest for purposes of 
applying section 671, relating to grantors 
and others treated as substantial owners. 
See section 4947(a)(2) for the applica¬ 
tion to such income interests in trust 
of the provisions relating to private foun¬ 
dations and section 508(e) for rules re¬ 
lating to provisions required in the gov¬ 
erning instruments. 

(2) [Reserved] 

(3) Valuation of income interest, (i) 
The deduction allowed by section 170(f) 
(2) (B) for a charitable contribution of 
an annuity trust interest is limited to the 
fair market value of such interest on 
the date of contribution, as computed 
under I 20.2031-10 of this chapter (estate 
tax regulations). 

(ii) The deduction allowed under sec¬ 
tion 170(f) (2) (B) for a charitable con¬ 
tribution of a unitrust interest is limited 
to the fair market value of the unitrust 
interest on the date of contribution. The 
fair market value of the unitrust inter¬ 
est shall be determined by subtracting 
(a) the present value of all interests in 
the transferred property that follow the 
unitrust interest from (b) the fair mar¬ 
ket value of the transferred property. For 
such purposes the present value of all 
interests that follow the unitrust inter¬ 
est shall be determined under § 1.664-4 
by treating such interests as a remainder 
interest in a charitable remainder uni¬ 
trust. 

(iii) If by reason of all the conditions 
and circumstances surrounding a trans¬ 
fer of an income interest in property in 
trust it appears that the charity may not 
receive the beneficial enjoyment of the 
interest, a deduction will be allowed un¬ 
der subparagraph (1) of this paragraph 
only for the minimum amount it is evi¬ 
dent the charity will receive. For ex¬ 
ample, assume that the taxpayer con¬ 
tributes in trust to a church a 9 -year 
irrevocable income interest in $ 20,000 
cash, the residue to revert to himself. 
The trust instrument provides that the 
church is to be paid an annuity-trust in¬ 
terest (as defined in subparagraph (2) (i) 
of this paragraph) of $4,000, payable an¬ 
nually at the end of each year for 9 
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years. Since the fair market value of an 
annuity of $4,000 a year for a period of 
9 years, as determined under subdivision 
(i*> of this subparagraph and Table B in 
5 20.2031-10(f) of tliis chapter (Estate 
Tax Regulations), is $27,206.80 ($4,000 
X6.80X7), it appears that the church 
will not receive the beneficial enjoyment 
of the income interest. Accordingly, even 
though the donor is treated as the 
owner of this trust under section 673, he 
is allowed a deduction under subpara¬ 
graph (1) of this paragraph only for 
$20,000, which is the minimum amount 
it is evident the church will receive. 

(iv) See paragraph (b) (1) of § 1.170A- 
4 for rule that the term “ordinary income 
property” for purposes of section 170(e) 
does not include an income interest in 
respect of which a deduction is allowed 
under section 170(f)(2)(B) and this 
paragraph. 

(4) Recapture upon termination of 
treatment as owner. If for any reason the 
donor of an income interest in property 
ceases at any time before the termina¬ 
tion of such interest to be treated as the 
owner of such interest for purposes of 
applying section 671, as for example, 
where he dies before the termination of 
such interest, he shall for purposes of 
this chapter be considered as having 
received, on the date he ceases to be so 
heated, an amount of income equal to 
(i> the amount of any deduction he was 
allowed under section 170 for the con¬ 
tribution of such interest reduced by (ii) 
the discounted value of all amounts 
which w ere required to be, and actually 
were, paid with respect to such interest 
under the terms of trust to the charitable 
organization before the time at which 
he ceases to be treated as the owner of 
the interest. The discounted value of the 
amounts described in subdivision (ii) of 
this subparagraph shall be computed by 
treating each such amount as a contri¬ 
bution of a remainder interest after a 
term of years and valuing such amount 
as of the date of contribution of the 
income interest by the donor, such value 
to be determined under § 20.2031-10 of 
this chapter consistently with the man¬ 
ner in which the fair market value of the 
income interest by the donor, such value 
to subparagraph (3)(i) of this para¬ 
graph. The application of this subpara¬ 
graph will not be construed to disallow 
a deduction to the trust for amounts paid 
by the trust to the charitable organiza¬ 
tion after the time at which the donor 
ceased to be treated as the owner of the 
trust. 

(5) Illustrations . The application of 
this paragraph may be illustrated by the 
following examples: 

Example (J). On January 1, 1970, A con¬ 
tributes to a church In trust a 9-year irrev¬ 
ocable Income Interest in property. Both A 
and the trust report Income on a calendar 
yciu* basis. The fair market value of the 
property placed in trust Is $10,000. The trust 
instrument provides that th* church will 
receive an annuity of $600, payable annually 
at the end of each year for 9 years. The in¬ 
come Interest is an annuity-trust interest as 
defined In subparagraph (2) (i) of this para- 
graph; upon termination of such interest 
the residue of the trust is to revert to A. By 


reference to Table B in § 20.2031-10(f) of this 
chapter, it is found that the figure in column 
(2) opposite 9 years is 6.8017. The present 
value of the annuity is therefore $3,400.86 
($500X6.8017). The present value of the in¬ 
come interest and A's charitable contribution 
for 1970 is $3,400.85. 

Example (2). (a) On January 1, 1970, B 
contributes to a church In trust a 9-year 
Irrevocable Income interest in property. Both 
B and the trust report income on a calendar 
year basis. The fair market value of the 
property placed in trust is $10,000. The trust 
Instrument provides that the trust will pay 
to the church at the end of each year for 
9 years, 5 percent of the fair market value 
6t all property In the trust at the beginning 
of the year. The income Interest is a uni¬ 
trust Interest as defined In subparagraph 
(2) (11) of this paragraph; upon termination 
of such interest the residue of the trust is 
to revert to B. 

(b) By reference to Table P In § 1.664-4 
(b) (6). the adjusted payout rate Is 4.717 per¬ 
cent (6 percent X 0.943396). The present 
value of the reversion is $6,473.75, computed 
by reference to Table D in § 1.664-4(b) (5), 
as follows; 

Factor at 4.6 percent for 9 years_ 0. 654539 


Factor at 4.8 percent for 9 years_ . 642292 


Difference_ . 012247 

Interpolation adjustment: 

4.717% -,4.6% = X 

0.2% 0.012247 

X = 0.007164 

Factor at 4.6 percent for 9 years_ . 654539 

Less: Interpolation adjustment-. .007164 


(c) Pursuant to subparagraph (4) of this 
paragraph, there must be Included in C's 
gross income for 1972 the amount of $2,064.34 
($3,400.85 less $1,336,51). 

(d) For deduction by the trust for 
amounts paid to the church after Decem¬ 
ber 31, 1972. see section 642(c)(1) and the 
regulations thereunder. 

(d) Denial of deduction lor certain 
contributions by a trust. (1) If by reason 
of section 170(f) (2) (B) and paragraph 
(c) of this section a charitable contri¬ 
butions deduction is allowed under sec¬ 
tion 170 for the fair market value of an 
income interest transferred in trust, 
neither the grantor of the income inter¬ 
est, the trust, nor any other person shall 
be allowed a deduction under section 170 
or any other section for the amount of 
any charitable contribution made by the 
trust with respect to, or in fulfillment of, 
such income interest. 

(2) Section 170(f)(2)(C) and sub- 
paragraph (1) of this paragraph shall 
not be construed, however, to— 

(i) Disallow a deduction to the trust, 
pursuant to section 642(c)(1) and the 
regulations thereunder, for amounts 
paid by the trust after the grantor ceases 
to be treated as the owner of the income 
interest for purposes of applying section 


Interpolated factor_ . 647375 

Present value of reversion ($10,000 

X 0.647375)__$6,473.75 

(c) The present value of the Income In¬ 
terest and B's charitable contribution for 
1970 is $3,526.25 ($10.000-$6.473.75). 

Example (3). (a) On January 1, 1970, C 
contributes to a church in trust a 9-year 
irrevocable Income Interest In property. Both 
C and the trust report Income on a calendar 
year basis. The fair market value of the 
property placed In trust is $10,000. The trust 
Instrument provides that the church wiU 
receive an annuity of $500, payable annually 
at the end of each year for 9 years. The In¬ 
come interest is an annuity trust interest 
as defined In subparagraph (2) (i) of this 
paragraph; upon termination of such in¬ 
terest the residue of the trust is to revert 
to C. C's charitable contribution for 1970 
is $3,400.85, determined as provided in ex¬ 
ample (1). The trust earns Income of $600 
in 1970, $400 in 1971, and $500 in 1972. all 
of which is taxable to C under section 671. 
The church is paid $500 at the end of 1970, 
1971, and 1972, respectively. On Decem¬ 
ber 31, 1972, C dies and ceases to be treated 
as the owner of the income interest under 
section 673. 

(b) Pursuant to subparagraph (4) of this 
paragraph, the discounted value as of Jan¬ 
uary l, 1970, of the amounts paid to the 
church by the trust Is $1,336.51, determined 
by reference to column (4) of Table B In 
§ 20.2031-10(f) of this chapter, as follows; 


671 and which are not taken Into ac¬ 
count in determining the amount of re¬ 
capture under paragraph (c) (4) of this 
section, or 

(ii) Disallow a deduction to the 
grantor under section 671 and § 1.671-2 
(c) for a charitable contribution made 
by the trust in excess of the contribution 
required to be made by the trust under 
the terms of the trust instrument with 
respect to. or in fulfillment of, the in¬ 
come interest. 

(3) Although a deduction for the fair 
market value of an income interest in 
property which is less than%the donor's 
entire interest in the property and which 
the donor transfers in trust is disallowed 
under section 170 because such interest 
is not an annuity trust interest, or a 
unitrust interest, as defined in para¬ 
graph (c) (2) of this section, the donor 
may be entitled to a deduction under 
section 671 and § 1.671-2(c) for any 
charitable contributions made by the 
trust if he is treated as the owner of such 
interest for purposes of applying 
section 671. 

(e) Effective date. This section applies 
only to transfers in trust made after 
July 31,1969. 


Annuity 

• 

Years from 
Jan. 1, 11/70, to 
payment date 

Discount factor 

Discounted 

Payment dute 

Amount paid 

value as 
of Jan. 1, U/70 

Doc. 31, 1970. 

Dm. 31. 1971. 

Dec. 31, 1V72. , r . 


1 

2 

3 

0. M3396 
.899906 
.839610 

$171.70 
445.00 
419.81 

Total discounted value. 




1 330 51 
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§ 1.170A—7 Contributions not in trust of 
partial interests in property. 

(a) In general. (1) In the case of a 
charitable contribution, not made by a 
transfer in trust, of any interest in prop¬ 
erty which consists of less than the 
donor’s entire interest in such property, 
no deduction is allowed under section 170 
for the value of such interest unless the 
interest is an interest described in para¬ 
graph (b) of this section. See section 
170(f) (3) (A). For purposes of this sec¬ 
tion. a contribution of the right to use 
property which the donor owns, for ex¬ 
ample, a rent-free lease, shall be treated 
as a contribution of less than the tax¬ 
payer’s entire interest in such property. 

(2) (i) A deduction is allowed with¬ 
out regard to this section for a contribu¬ 
tion of a partial interest in property if 
such interest is the taxpayer’s entire in¬ 
terest in the property, such as an income 
interest or a remainder interest. Thus, 
if securities are given to A for life, with 
the remainder over to B, and B makes a 
charitable contribution of his remainder 
interest to an organization described in 
section 170(c), a deduction is allowed 
under section 170 for the present value 
of B’s remainder interest in the securi¬ 
ties. If, however, the property in which 
such partial interest exists was divided 
in order to create such interest and thus 
avoid section 170(f)(3)(A), the deduc¬ 
tion will not be allowed. Thus, for exam¬ 
ple, assume that a taxpayer desires to 
contribute to a charitable organization 
an income interest in property held by 
him, which is not of a type described in 
paragraph (b) (2) of this section. If the 
taxpayer transfers the remainder inter¬ 
est in such property to his son and im¬ 
mediately thereafter contributes the in¬ 
come interest to a charitable organiza¬ 
tion, no deduction shall be allowed under 
section 170 for the contribution of the 
taxpayer’s entire interest consisting of 
the retained income interest. In further 
illustration, assume that a taxpayer de¬ 
sires to contribute to a charitable or¬ 
ganization the reversionary interest in 
certain stocks and bonds held by him, 
which is not of a type described in para¬ 
graph (b) (2) of this section. If the tax¬ 
payer grants a life estate in such property 
to his son and immediately thereafter 
contributes the reversionary interest to a 
charitable organization, no deduction will 
be allowed under section 170 for the con¬ 
tribution of the taxpayer’s entire in¬ 
terest consisting of the reversionary 
interest. 

(ii) A deduction is allowed without 
regard to this section for a contribution 
of a partial interest in property if such 
contribution constitutes part of a chari¬ 
table contribution not in trust in which 
all interests of the taxpayer in the prop¬ 
erty are given to a charitable organiza¬ 
tion described in section 170(c). Thus, if 
on March 1, 1971, an Income interest In 
property is given not in trust to a church 
and the remainder interest in the prop¬ 
erty is given not in trust to an educa¬ 
tional organization described in section 
170(b) (1) (A), a deduction is allowed for 
the value of such property. 
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(3) A deduction shall not be disal¬ 
lowed under section 170(f) (3) (A) and 
this section merely because the interest 
which passes to, or is vested in, the char¬ 
ity may be defeated by the performance 
of some act or the happening of some 
event, if on the date of the gift it appears 
that the possibility that such act or event 
will occur is so remote as to be negligible. 
See paragraph (e) of § 1.170A-1. 

(b) Contributions of certain partial 
interests in property for which a deduc¬ 
tion is allowed. A deduction is allowed 
under section 170 for a contribution not 
in trust of a partial interest which is less 
than the donor’s entire interest in prop¬ 
erty and which qualifies under one of the 
following subparagraphs: * 

(1) Undivided portion of donor's 
entire interest, (i) A deduction is al¬ 
lowed under section 170 for the value of 
a charitable contribution not in trust 
of an undivided portion of a donor’s 
entire interest in property. An undivided 
portion of a donor’s entire interest in 
property must consist of a fraction or 
percentage of each and every substantial 
interest or right owned by the donor in 
such property and must extend over the 
entire term of the donor’s interest in 
such property and in other property into 
which such property is converted. For 
example, assuming that in 1967 B has 
been given a life estate in an office build¬ 
ing for the life of A and that B has no 
other interest in the office building, B 
will be allowed a deduction under section 
170 for his contribution in 1972 to charity 
of a one-half interest in such life estate 
in a transfer which is not made in trust. 
Such contribution by B will be considered 
a contribution of an undivided portion of 
the donor’s entire interest in property. 
In further illustration, assuming that in 
1968 C has been given the remainder in¬ 
terest in a trust created under the will of 
his father and C has no other interest 
in the trust, C will be allowed a deduc¬ 
tion under section 170 for his contribu¬ 
tion in 1972 to charity of a 20-percent 
interest in such remainder interest in a 
transfer which is not made in trust. Such 
contribution by C will be considered a 
contribution of an undivided portion of 
the donor’s entire interest in property. If 
a taxpayer owns 100 acres of land and 
makes a contribution of 50 acres to a 
charitable organization, the charitable 
contribution is allowed as a deduction 
under section 170. A deduction is allowed 
under section 170 for a contribution of 
property to a charitable organization 
whereby such organization is given the 
right, as a tenant in common with the 
donor, to possession, dominion, and con¬ 
trol of the property for a portion of each 
year appropriate to its interest in such 
property. However, for purposes of this 
subparagraph a charitable contribution 
in perpetuity of an interest in property 
not intrust where the donor transfers 
some specific rights and retains other 
substantial rights will not be considered 
a contribution of an individual portion of 
the donor’s entire Interest in property to 
which section 170(f) (3) (A) does not ap¬ 
ply. Thus, for example, a deduction is 


not allowable for the value of an im¬ 
mediate and perpetual gift not in trust 
of an interest in original historic motion 
picture films to a charitable organization 
where the donor retains the exclusive 
right to make reproductions of such films 
and to exploit such reproductions com¬ 
mercially. 

(ii) For purposes of this subparagraph 
a charitable contribution of an open space 
easement in gross in perpetuity shall be 
considered a contribution of an undivided 
portion of the donor’s entire interest in 
property to which section 170(f)(3)(A) 
does not apply. For this purpose an ease¬ 
ment in gross is a mere personal inter¬ 
est in, or right to use, the land of 
another; it is not supported by a domi¬ 
nant estate but is attached to, and vested 
in, the person to whom it is granted. 
Thus, for example, a deduction is allowed 
under section 170 for the value of a re¬ 
strictive easement gratuitously conveyed 
to the United States in perpetuity 
whereby the donor agrees to certain re¬ 
strictions on the use of his property, such 
as, restrictions on the type and height 
of buildings that may be erected, the 
removal of trees, the erection of utility 
lines, the dumping of trash, and the use 
of signs. 

(2) Partial interests in property which 
would be deductible in trust. A deduc¬ 
tion is allowed under section 170 for the 
value of a charitable contribution not in 
trust of a partial interest in property 
which is less than the donor’s entire in¬ 
terest in the property and which would 
be deductible under section 170(f) (2) and 
§ 1.170A-6 if such interest had been 
transferred in trust. 

(3) Contribution of a remainder in¬ 
terest in a personal residence. A deduc¬ 
tion Is allowed under section 170 for the 
value of a charitable contribution not in 
trust of an irrevocable remainder inter¬ 
est in a personal residence which is not 
the donor’s entire interest in such prop¬ 
erty. Thus, for example, if a taxpayer 
contributes not in trust to an organiza¬ 
tion described in section 170(c) a re¬ 
mainder interest in a personal residence 
and retains an estate in such property 
for life or for a term of years, a deduc¬ 
tion is allowed under section 170 for the 
value of such remainder interest not 
transferred in trust. For purposes of sec¬ 
tion 170(f) (3) (B)(i) and tills subpara¬ 
graph, the term “personal residence” 
means any property used by the taxpayer 
as his personal residence even though it 
is not used as his principal residence. For 
example, the taxpayer’s vacation home 
may be a personal residence for purposes 
of this subparagraph. The term “per¬ 
sonal residence’* also includes stock 
owned by a taxpayer as a tenant-stock- 
holder in a cooperative housing corpora¬ 
tion (as those terms are defined in sec¬ 
tion 216(b) (1) and (2)) if the dwelling 
which the taxpayer is entitled to occupy 
as such stockholder is used by him as his 
personal residence. 

(4) Contribution of a remainder inter¬ 
est in a farm. A deduction is allowed un¬ 
der section 170 for the value of a charit¬ 
able contribution not in trust of an ir¬ 
revocable remainder interest in a farm 
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which is not the donor’s entire inter¬ 
est in such property. Thus, for example, 
if a taxpayer contributes not in trust to 
an organization described in section 170 
(c) a remainder interest in a farm and 
retains an estate in such farm for life or 
for a term of years, a deduction is al¬ 
lowed under section 170 for the value of 
such remainder interest not transferred 
in trust. For purposes of section 170(f) 

(3) <B) (i) and this subparagraph, the 
term ‘ farm’' means any land used by the 
taxpayer or his tenant for the produc¬ 
tion of crops, fruits, or other agricultural 
products or for the sustenance of live¬ 
stock. The term "livestock” includes cat¬ 
tle. hogs, horses, mules, donkeys, sheep, 
goats, captive fur-bearing animals, 
cliickens, turkeys, pigeons, and other 
poultry. A farm includes the improve¬ 
ments thereon. 

(c) Valuation of a partial interest in 
property . The amount of the deduction 
under section 170 in the case of a chari¬ 
table contribution of a partial interest 
in property to which paragraph (b) of 
this section applies is the fair market 
value of the partial interest at the time 
of the contribution. See 5 1.170A-l(c). 
The fair market value of such partial in¬ 
terest must be determined in accordance 
with § 20.2031-10 of this chapter (Estate 
Tax Regulations), except that, in the 
case of a charitable contribution of a re¬ 
mainder interest in real property which 
is not transferred in trust, the fair mar¬ 
ket value of such interest must be deter¬ 
mined in accordance with section 170(f) 

(4) and § 1.170A-12. In the case of a 
charitable contribution of a remainder 
interest in the form of a remainder in¬ 
terest in a pooled income fund, a chari¬ 
table remainder annuity trust, or a 
charitable remainder unitrust, the fair 
market value of the remainder unitrust, 
the fair market value of the remainder 
interest must be determined as provided 
in paragraph (b) (2) of § 1.170A-6. How¬ 
ever, in some cases a x*eduction in the 
amount of a charitable contribution of 
the remainder interest may be required. 
See section 170(e) and paragraph (a) of 
§ 1.170A-4. 

<d) Illustrations. The application of 
this section may be illustrated by the 
following examples: 

Example (I). A. an individual owning a 
10-story office buUding, donates the rent-free 
use of the top floor of the buUding for the 
year 1971 to a charitable organization. Since 
A’s contribution consists of a partial interest 
to which section 170(f) (3) (A) applies, he is 
not entitled to a charitable contributions 
deduction for the contribution of such par¬ 
tial interest. 

Example (2). In 1971, B contributes to a 
charitable organization' an undivided one- 
half Interest in 100 acres of land, whereby 
as tenants in common they share in the eco¬ 
nomic benefits from the property. The pres¬ 
ent value of the contributed property is 
150.000. Since B’s contribution consists of an 
undivided portion of his entire interest in 
the property to which section 170(f) (3) (B) 
applies, he Is allowed a deduction in 1971 for 
his charitable contribution of $50,000. 

Example (3). In 1971, D loans $10,000 in 
cash to a charitable organization and does 
not require the organization to pay any in¬ 
terest for the use of the money. Since D’s 
contribution consists of a partial interest to 
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which section 170(f) (3) (A) applies, he is not 
entitled to a charitable contributions deduc¬ 
tion for the contribution of such partial 
Interest. 

(e) Effective date . This section applies 
only to contributions made after July 31, 
1969. 

§ 1.170A-8 Limitations on charitable 
deductions by individuals. 

(a) Percentage limitations —(1) In 
general. An individual’s charitable con¬ 
tributions deduction is subject to 20-, 30-, 
and 50-percent limitations unless the in¬ 
dividual qualifies for the unlimited chari¬ 
table contributions deduction under sec¬ 
tion 170(b)(1)(C). For a discussion of 
these limitations and examples of their 
application, see paragraphs (b) through 
(f) of this section. If a husband and wife 
make a joint return, the deduction for 
contributions is the aggregate of the con¬ 
tributions made by the spouses, and the 
limitations in section 170(b) and this 
section are based on the aggregate con¬ 
tribution base of the spouses. A chari¬ 
table contribution by an individual to or 
for the use of an organization described 
in section 170(c) may be deductible even 
though all, or some portion, of the funds 
of the organization may be used in for¬ 
eign countries for charitable or educa¬ 
tional purposes. 

(2) *'To” or "for the use or defined. 
For purposes of section 170, a contribu¬ 
tion of an income interest in property, 
whether or not such contributed in¬ 
terest is transferred in trust, for 
which a deduction is allowed under sec¬ 
tion 170(f) (2) (B) or (3) (A) shall be 
considered as made "for the use of” 
rather than "to” the charitable organi¬ 
zation. A contribution of a remainder in¬ 
terest in property, whether or not such 
contributed interest is transferred in 
trust, for which a deduction is allowed 
under section 170(f) (2) (A) or (3) (A), 
shall be considered as made "to” the 
charitable organization except that, if 
such interest is transferred in trust and, 
pursuant to the terms of the trust 
instrument, the interest contributed is, 
upon termination of the predecessor 
estate, to be held in trust for the benefit 
of such organization, the contribution 
shall be considered as made "for the use 
of” such organization. Thus, for exam¬ 
ple, assume that A transfers property to 
a charitable remainder annuity trust de¬ 
scribed in section 664(d)(1) which is 
required to pay to B for life an annuity 
equal to 5 percent of the initial fair mar¬ 
ket value of the property transferred in 
trust. The trust instrument provides that 
after B’s death the remainder interest hi 
the trust is to be transferred to M Church 
or, in the event M Church is not an 
organization described in section 170(c) 
when the amount is to be irrevocably 
transferred to such church, to an orga¬ 
nization which is described in section 
170(c) at that time. The contribution 
by A of tiie remainder interest shall be 
considered as made "to” M Church. How¬ 
ever, if in the trust instrument A had 
directed that after B’s death the remain¬ 
der interest is to be held in trust for the 
benefit of M Church, the contribution 
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shall be considered as made "for the use 
of” M Church. This subparagraph does 
not apply to the contribution of a par¬ 
tial interest In property, or of an un¬ 
divided portion of such partial interest, if 
such partial interest is the donor's entire 
interest in the property and such entire 
interest was not created to avoid section 
170(f) (2) or (3) (A). See paragraph (a) 
(2) of § 1.170A-6 and paragraphs (a) (2) 

(1) and (b) (1) of § 1.170A-7. 

(b) 50-percent limitation. An individ¬ 
ual may deduct charitable contributions 
made during a taxable year to any one 
or more section 170(b) (1) (A) organiza¬ 
tions, as defined in § 1.170A-9, to the ex¬ 
tent that such contributions in the ag¬ 
gregate do not exceed 50 percent of his 
contribution base, as defined in section 
170(b)(1) (F) and paragraph (e) of this 
section, for the taxable year. However, 
see paragraph (d) of this section for a 
limitation on the amount of charitable 
contributions of 30-percent capital gain 
property. To qualify for the 50-percent 
limitation the contributions must be 
made "to,” and not merely "for the use 
of,” one of the specified organizations. 
A contribution to an organization re¬ 
ferred to in section 170(c)(2), other 
than a section 170(b) (1) (A) organiza¬ 
tion, will not qualify for the 50-percent 
limitation even though such organiza¬ 
tion makes the contribution available to 
an organization which is a section 170 

(b) (1) (A) organization. For provisions 
relating to the carryover of contributions 
in excess of 50-percent of an individual’s 
contribution base see section 170(d)(1) 
and paragraph (b) of § 1.170A-10. 

(c) 20-percent limitation. (1) An in¬ 
dividual may deduct charitable contribu¬ 
tions made during a taxable year— 

(1) To any one or more charitable 
organizations described in section 170(c) 
other than section 170(b)(1)(A) orga¬ 
nizations, as defined in § 1.170A-9, and, 

(ii) For the use of any charitable or¬ 
ganization described in section 170(c), 

to the extent that such contributions in 
the aggregate do not exceed the lesser 
of the limitations under subparagraph 

(2) of this paragraph. 

(2) For purposes of subparagraph (1) 
of this paragraph the limitations are— 

(i) 20 percent of the individual’s con¬ 
tribution base, as defined in paragraph 
(e) of this section, for the taxable year, 
or 

(ii) The excess of 50 percent of the 
individual’s contribution base, as so de¬ 
fined, for the taxable year over the total 
amount of the charitable contributions 
allowed under section 170(b) (1) (A) and 
paragraph (b) of this section, deter¬ 
mined by first reducing the amount of 
such contributions under section 170(e) 
(1) and paragraph (a) of § 1.170A-4 but 
without applying the 30-percent limita¬ 
tion under section 170(b) (1) (D) (i) and 
paragraph (d) (1) of this section. 

However, see paragraph (d) of this sec¬ 
tion for a limitation on the amount of 
charitable contributions of 30-percent 
capital gain property. If an election 
under section 170(b) (1) (D) (iii) and 
paragraph (d)(2) of this section applies 
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to any contributions of 30-percent cap¬ 
ital gain property made during the tax¬ 
able year or carried over to the taxable 
year, the amount allowed for the taxable 
year under paragraph (b) of this section 
with respect to such contributions for 
purposes of applying subdivision (ii) of 
this subparagraph shall be the reduced 
amount of such contributions determined 
by applying paragraph (d)(2) of this 
section. 

(d) 30-percent limitation —(1) In 
general. An individual may deduct char¬ 
itable contributions of 30-percent capital 
gain property, as defined in subpara¬ 
graph (3) of this paragraph, made dur¬ 
ing a taxable year to or for the use of any 
charitable organization described in sec¬ 
tion 170(c) to the extent that such con¬ 
tributions in the aggregate do not exceed 
30-percent of his contribution base, as 
defined in paragraph (e) of this section, 
subject, however, to the 50- and 20-per- 
cent limitations prescribed by para¬ 
graphs (b) and (c) of this section. For 
purposes of applying the 50-percent and 
20-percent limitations described in para¬ 
graphs (b) and (c) of this section, char¬ 
itable contributions of 30-percent capital 
gain property paid during the taxable 
year, and limited as provided by this sub- 
paragraph, shall be taken into account 
after all other charitable contributions 
paid during the taxable year. For provi¬ 
sions relating to the carryover of certain 
contributions of 30-percent capital gain 
property in excess of 30-percent of an in¬ 
dividual’s contribution base, see section 
170 (b) (1) (D) (ii) and paragraph (c) 
of § 1.170A-10. 

(2) Election by an individual to have 
section 170ie)il)iB) apply to contribu¬ 
tions— (i) In general . (a) An individual 
may elect under section 170(b)(1)(D) 
(iii) lor any taxable year to have the re¬ 
duction rule of section 170(e) (1) (B) and 
paragraph (a) of § 1.170A-4 apply to all 
his charitable contributions of 30- 
percent capital gain property made dur¬ 
ing such taxable year or carried over to 
such taxable year from a taxable year 
beginning after December 31, 1969. If 
such election is made such contributions 
shall be treated as contributions of sec¬ 
tion 170(e) capital gain property in ac¬ 
cordance with paragraph (b) (2) (iii) of 
I 1.170A-4. The election may be made 
with respect to contributions of 30- 
percent capital gain property carried 
over to the taxable year even though the 
individual has not made any contribu¬ 
tion of 30-percent capital gain property 
in such year. If such an election is made, 
section 170(b)(1)(D) (i) and (ii) and 
subparagraph (1) of this paragraph shall 
not apply to such contributions made 
during such year. However, such contri¬ 
butions must be reduced as required 
under section 170(e) (1) (B) and para¬ 
graph (a) of § 1.170A-4. 

(b) If there are carryovers to such 
taxable year of charitable contribu¬ 
tions of 30-percent capital gain prop¬ 
erty made in preceding taxable years 
beginning after December 31, 1969, 

the amount of such contributions in 
each such preceding year shall be re¬ 
duced as if section 170(e) (1) (B) had 


applied to them in the preceding year 
and shall be carried over to the tax¬ 
able year and succeeding taxable years 
under section 170(d)(1) and para¬ 

graph (b) of § 1.170A-10 as contribu¬ 
tions of property other than 30-per- 
cent capital gain property. For pur¬ 
poses of applying the immediately 

preceding sentence, the percentage 
limitations under section 170(b) for the 
preceding taxable year and for any 
taxable years intervening between such 
year and the year of the election 
shall not be redetermined and the 

amount of any deduction allowed for 
such years under section 170 in re¬ 
spect of the charitable contributions 

of 30-percent capital gain property in 
the preceding taxable year shall not 
be redetermined. However, the amount 
of the deduction so allowed under 
section 170 in the preceding taxable 
year must be subtracted from the re¬ 
duced amount of the charitable con¬ 
tributions made in such year in order 
to determine the excess amount which 
is carried over from such year under 
section 170(d)(1). If the amount of 
the deduction so allowed in the pre¬ 
ceding taxable year equals or exceeds 
the reduced amount of the charitable 
contributions, there shall be no carry¬ 
over from such year to the year of 
the election. 

(c) An election under this subpara¬ 
graph may be made for each tax¬ 
able year in which charitable contri¬ 
butions of 30-percent capital gain 
property are made or to which they 
are carried over under section 170(b) 
(1) (D) (ii). If there are also carry¬ 
overs under section 170(d) (1) to the 
year of the election by reason of an 
election made under this subparagraph 
for a previous taxable year, such carry¬ 
overs under section 170(d)(1) shall not 
be redetermined by reason of the subse¬ 
quent election. 

(ii) Husband and wife making joint 
return . If a husband and wife make 
a joint return of income for a con¬ 
tribution year and one of the spouses 
elects under this subparagraph in a 
later year when he files a separate 
return, or if a spouse dies after a 
contribution year for which a joint 
return is made, any excess contribu¬ 
tion of 30-percent capital gain prop¬ 
erty which is carried over to the 
election year from the contribution 
year shall be allocated between the 
husband and wife as provided in para¬ 
graph (d) (4) (i) and (iii) of § 1.170A-10. 
If a husband and wife file separate 
returns in a contribution year, any elec¬ 
tion under this subparagraph in a later 
year when a joint return is filed shall 
be applicable to any excess contributions 
of 30-percent capital gain property of 
either taxpayer carried over from the 
contribution year to the election year. 
The immediately preceding sentence 
shall also apply where two single indi¬ 
viduals are subsequently married and 
file a joint return. A remarried individual 
who filed a joint return with his former 
spouse for a contribution year and there¬ 
after files a joint return with his present 
spouse shall treat the carryover to 


the election year as provided in para¬ 
graph (d) (4) (ii) of § 1.170A-10. 

(iii) Manner of making election . The 
election under subdivision (i) of this sub- 
paragraph shall be made by attaching to 
the income tax return for the election 
year a statement indicating that the 
election under section 170(b) (1) (D) <iil) 
and this subparagraph is being made. If 
there is a carryover to the taxable year 
of any charitable contributions of 30- 
percent capital gain property from a pre¬ 
vious taxable year or years, the statement 
shall show a recomputation, in accord¬ 
ance with this subparagraph and 
§ 1.170A-4, of such carryover, setting 
forth sufficient information w r ith respect 
to the previous taxable year or any inter¬ 
vening year to show the basis of the re¬ 
computation. The statement shall indi¬ 
cate the district director, or the director 
of the internal revenue service center, 
with whom the return for the previous 
taxable year or years was filed, the name 
or names in which such return or returns 
were filed, and whether each such return 
was a joint or separate return. 

(3) 30-percent capital gain property 
defined. If there is a charitable contribu¬ 
tion of a capital asset which, if it were 
sold by the donor at its fair market value 
at the time of its contribution, would re¬ 
sult in the recognition of gain all, or any 
portion, of which would be long-term 
capital gain and if the amount of such 
contribution is not required to be re¬ 
duced under section 170(e)(1)(B) and 
§ 1.170A-4(a) (2), such capital asset shall 
be treated as “30-percent capital gain 
property” for purposes of section 170 and 
the regulations thereunder. For such pur¬ 
poses any property which is property 
used hi the trade or business, as defined 
in section 1231(b), shall be treated as 
a capital asset. However, see paragraph 
(b) (4) of § 1.170A-4. For the treatment 
of such property as section 170(e) capi¬ 
tal gain property, see paragraph (b) (2) 
(iii) of § 1.170A-4. 

(e) Contribution base defined . For 
purposes of section 170 the term “con¬ 
tribution base” means adjusted gross in¬ 
come under section 62, computed without 
regard to any net operating loss carry¬ 
back to the taxable year under section 
172. See section 170(b)(1)(F). 

(f) Illustrations. The application of 
tills section may be illustrated by the fol¬ 
lowing examples: 

Example (1). B, an individual, reports his 
income on the calendar-year basis and for 
1970 has a contribution base of $ 100,000 
During 1970 he makes charitable contribu¬ 
tions of $70,000 in cash, of which $40,000 la 
given to section 170(b) (1) (A) organizations 
and $30,000 is given to other organizations 
described in section 170 (c). Accordingly. B 
Is allowed a charitable contributions deduc¬ 
tion of $50,000 (60% of $100,000) . which con¬ 
sists of the $40,000 contributed to section 170 
(b)(1)(A) organizations and $10,000 of the 
$30,000 contributed to the other organiza¬ 
tions. Under paragraph (c) of this section, 
only $10,000 of the $30,000 contributed to the 
other organizations is allowed as a deduction 
since such contribution of $30,000 is ahou^ 
to the extent of the lesser of $ 20,000 ( 20 ‘^ 
of $100,000) or $10,000 ((50% of $100,0001- 
$40,000 (contributions allowed under section 
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170 (b) (1) (A) and paragraph (b) of this sec¬ 
tion) ). Under section 170 (b) (1) (D) (il) and 
(d)(1) and § 1.170A-10, B Is not allowed a 
carryover to 1971 or to any other taxable 
year for any of the $20,000 ($30,000 —$10,000) 
not deductible under section 170(b) (1) (B) 
and paragraph (c) of this section. 

Example (2). C, an Individual, reports his 
income on the calendar-year basis and for 
1970 has a contribution base of $100,000. 
During 1970 he makes charitable contribu¬ 
tions of $40,000 In 30-percent capital gain 
property to section 170(b)(1)(A) organiza¬ 
tions and of $30,000 in cash to other organi¬ 
zations described in section 170(c). The 20- 
percent limitation in section 170(b)(1)(B) 
and paragraph (c) of this section is applied 
before the 30-percent limitation in section 
170 (b) (1) (D) (1) and paragraph (d) of this 
section; accordingly section 170(b)(1)(B) 
(il) limits the deduction for the $30,000 cash 
contribution to $10,000 ([50% of $100,000] — 
$40,000) . The amount of the contribution of 
30 -percent capital gain property is limited 
by section 170(b) (1) (D) (1) and paragraph 
(d) of this section to $30,000 (30% of 
$100,000). Accordingly, C*s charitable con¬ 
tributions deduction for 1970 is limited to 
$40,000 ($10,000+$30.000). Under section 170 

(b) (1) (D) (li) and paragraph (c) of § 1.170A- 
10, C Is allowed a carryover to 1971 of $10,000 
($40,000 - $30,000) in respect of his contribu¬ 
tions of 30-percent capital gain property. C 
is not allowed a carryover to 1971 or to any 
other taxable year for any of the $20,000 cash 
($30.000— $10,000) not deductible under sec¬ 
tion 170(b)(1)(B) and paragraph (c) of 
this section. 

Example (3). (a) D, an individual, reports 
his Income on the calendar-year basis and 
for 1970 has a contribution base of $100,000. 
During 1970 he makes charitable contribu¬ 
tions of $70,000 in cash, of which $40,000 Is 
given to section 170(b) (1) (A) organizations 
and $30,000 is given to other organizations 
described in section 170(c). During 1971 D 
makes charitable contributions to a section 
170(b)(1)(A) organization of $12,000, con¬ 
sisting of cash of $1,000 and $11,000 in 30- 
percent capital gain property. His contribu¬ 
tion base for 1971 is $10,000. 

(b) For 1970. D is allowed a charitable 
contributions deduction of $50,000 (50% of 
$100,000) , which consists of the $40,000 con¬ 
tributed to section 170(b)(1)(A) organiza¬ 
tions and $10,000 of the $30,000 contributed 
to the other organizations. Under paragraph 

(c) of this section, only $10,000 of the $30,000 
contributed to the other organizations Is al¬ 
lowed as a deduction since such contribution 
of $30,000 is allowed to the extent of the lesser 
of $20,000 (20% of $100,000) or $10,000 ([50% 
of $100,000) —$40,000 (contributions allowed 
under section 170(b)(1)(A) and paragraph 

(b) of this section)). D is not allowed a 
carryover to 1971 or to any other taxable year 
for any of the $20,000 ($30,000-$10,000) not 
deductible under section 170(b)(1)(B) and 
paragraph (c) of this section. 

(c) For 1971, D Is allowed a charitable con¬ 
tributions deduction of $4,000, consisting of 
81,000 cash and $3,000 of the 30-percent 
capital gain property (30% of $10,000). Un¬ 
der section 170(b) (1) (D) (li) and paragraph 

(c) of § 1.170A-10. D Is allowed a carryover 
to 1972 of $8,000 ($11,000—$3,000) in respect 
of his contribution of 30-percent capital gain 
property in 1971. 

Example (4). (a) E, an individual, reports 
bis income on the calendar-year basis and 
for 1970 has a contribution base of $100,000. 
During 1970 he makes charitable contribu¬ 
tions of $70,000 In cash, of which $40,000 is 
given to section 170(b) (1) (A) organizations 
^d $30,000 is given to other organizations 
described In section 170(c). During 1971 E 
cIlar itable contributions to a section 
170(b)(1)(A) organization of $14,000 con¬ 


sisting of cash of $3,000 and $11,000 in 30- 
percent capital gain property. His contribu¬ 
tion base for 1971 is $10,000. 

(b) For 1970. E is allowed a charitable 

contributions deduction of $50,000 (50% of 
$100,000). which consists of the $40,000 con¬ 
tributed to section 170(b) (1) (A) organiza¬ 
tions and $10,000 of the $30,000 contributed 
to the other organizations. Under paragraph 
(c) of this section, only $10,000 of the $30,000 
contributed to the other organizations is 
allowed as a deduction since such contribu¬ 
tion of $30,000 is allowed to the extent of the 
lesser of $20,000 ( 20% of $100,000) or 

($10,000 ([50% of $100,0001-$40,000 (con¬ 
tributions allowed under section 170(b)(1) 
(A) and paragraph (b) of this section)). E is 
not allowed a carryover to 1971 or to any 
other taxable year for any of the $20,000 
($30,000 —$10,000) not deductible under sec¬ 
tion 170(b) (1) (B) and paragraph (c) of this 
section. 

(c) For 1971, E la allowed a charitable con¬ 

tributions deduction of $5,000 ( 50% of $10.- 
000), consisting of $3,000 cash and $2,000 of 
the $3,000 (30% of $10,000) 30-percent capi¬ 
tal gain property which is taken into ac¬ 
count. This result is reached because, as 
provided in section 170(b) (1) (D) (i) and 
paragraph (d)(1) of this section, cash con¬ 
tributions are taken Into account before 
charitable contributions of 30-percent capi¬ 
tal gain property. Under section 170(b)(1) 
(D) (il) and (d)(1) and paragraphs (b) and 
(c) of § 1.170A-10, E Is allowed a carryover 
of $9,000 ([$11,000 —$3,000] plus [$6.000 

— $5,000]) to 1972 In respect of this contribu¬ 
tion of 30-percent capital gain property in 
1971. 

Example (5). In 1970, C. a calendar-year 
individual taxpayer, contributes to section 
170(b)(1)(A) organizations the amount of 
$8,000, consisting of $3,000 in cash and $5,000 
In 30-percent capital gain property. In 1970, 
C also makes charitable contributions of 
$8,500 In 30 percent capital gain property to 
other organizations described in section 170 
(c). C's contribution base for 1970 is $20,000. 
The 20-percent limitation In section 170(b) 
(1) (B) and paragraph (c) of this section is 
applied before the 30-percent limitation in 
section 170(b) (1) (D) (i) and paragraph (d) 
of this section; accordingly, section 170(b) 
(l)(B)(ii) limits the deduction for the 
$8,500 of contributions to the other organi¬ 
zations described in section 170 (c) to $2,000 
([50% of $20.000] —[$3,000+$5,000]). How¬ 
ever, the total amount of contributions of 
30-percent capital gain property which is 
allowed as a deduction for 1970 Is limited by 
section 170(b)(1) (D)(1) and paragraph (d) 
of this section to $0,000 (30% of $20,000). 
consisting of the $5,000 contribution to the 
section 170(b)(1)(A) organizations and 
$1,000 of the contributions to the other orga¬ 
nizations described in section 170 (c). Ac¬ 
cordingly, C is allowed a charitable contribu¬ 
tions deduction for 1970 of $9,000, which con¬ 
sists of $3,000 cash and $6,000 of the $13,500 
of 30-percent capital gain property. C is not 
allowed to carry over to 1971 or any other 
year the remaining $7,600 because his con¬ 
tributions of 30-percent capital gain property 
for 1970 to section 170(b)(1)(A) organiza¬ 
tions amount only to $5,000 and do not ex¬ 
ceed $6,000 ( 30% of $20,000). Thus, the re¬ 
quirement of section 170(b) (1) (D) (li) is 
not satisfied. 

Example (6). During 1971, D. a calendar- 
year individual taxpayer, makes a charitable 
contribution to a church of $8,000, consist¬ 
ing of $5,000 in cash and $3,000 in 30-per- 
cent capital gain property. For such year, 
D’s contribution base is $10,000. Accordingly, 
D is allowed a charitable contributions de¬ 
duction for 1971 of $5,000 (50% of $10,000) 
of cash. Under section 170(d) (1) and para¬ 
graph (b) of 9 1.170A-10, D is allowed a 


carryover to 1972 of his $3,000 contribution 
of 30-percent capital gain property, even 
though such amount does not exceed 30 per¬ 
cent of his contribution base for 1971. 

Example (7). In 1970, E, a calendar-year 
individual taxpayer, makes a charitable con¬ 
tribution to a section 170(b)(1)(A) orga¬ 
nization in the amount of $10,000. consisting 
of $8,000 in 30-percent capital gain property 
and of $2,000 (after reduction under section 
170(e)) in other property. E*s contribution 
base of 1970 is $20,000. Accordingly. E is 
allowed a charitable contributions deduction 
for 1970 of $8,000, consisting of the $2,000 of 
property the amount of which was reduced 
under section 170(e) and $6,000 (30% of 
$20,000) of the 30-percent capital gain prop¬ 
erty. Under section 170(b) (1) (D) (11) and 
paragraph (c) of § 1.170A-10, E is allowed to 
carry over to 1971 $2,000 ($8,000—$6,000) of 
his contribution of 30-percent capital gain 
property. 

Exaviple ( 8 ). (a) In 1972, F, calendar-year 
individual taxpayer, makes a charitable con¬ 
tribution to a church of $4,000, consisting 
of $1,000 In cash and $3,000 In 30-percent 
capital gain property. In addition, F makes 
a charitable contribution in 1972 of $2,000 
in cash to an organization described in sec¬ 
tion 170(c)(4). F also has a carryover from 
1971 under section 170(d)(1) of $5,000 (none 
of which consists of contributions of 30- 
percent capital gain property) and a carry¬ 
over from 1971 under section 170(b)(1)(D) 
(il) of $6,000 of contributions of 30-percent 
capital gain property. F’s contribution base 
for 1972 is $11,000. 

Accordingly. F is allowed a charitable con¬ 
tributions deduction for 1972 of $5,500 (50% 
of $11,000), which consists of $1,000 cash 
contributed in 1972 to the church, $3,000 of 
30-percent capital gain property contributed 
in 1972 to the church, and $1,500 (carryover 
of $5,000 but not to exceed [$5,500 — ($1,000 
+$3,000) ]) of the carryover from 1971 under 
section 170(d)(1). 

(b) No deduction is allowed for 1972 for 
the contribution in that year of $2,000 cash 
to the section 170(c) (4) organization since 
section 170(b) (1) (B) (li) and paragraph (c) 
of this section limit the deduction for such 
contribution to $0([50% of $11,000] — [$1,000 
+ $1.500+$3,000]). Moreover, F Is not allowed 
a carryover to 1973 or to any other year for 
any of such $2,000 cash contributed to the 
section 170(c) (4) organization. 

(c) Under section 170(d) (1) and paragraph 
(b) of 5 1.170A-10, F is allowed a carryover to 
1973 from 1971 of $3,500 ($5,000-$1,500) of 
contributions of other than 30-percent capi¬ 
tal gain property. Under section 170(b)(1) 
(D) (il) and paragraph (c) of 9 1.170A-10, F 
is allowed a carryover to 1973 from 1071 of 
$6,000 ($6,000 —$0 of such carryover treated 
as paid In 1972) of contributions of 30- 
percent capital gain property. The portion of 
such $6,000 carryover from 1971 which is 
treated as paid in 1972 is $0 ([50% of $11,000] 
— $4,000 contributions to the church In 1972 
plus $1,500 of section 170(d)(1) carryover 
treated as paid In 1972]). 

Example (9). (a) In 1970, A. a calendar- 
year individual taxpayer, makes a charitable 
contribution to a church of 30-percent capi¬ 
tal gain property having a fair market value 
of $60,000 and an adjusted basis of $10,000. 
A’s contribution base for 1970 is $50,000, and 
he makes no other charitable contributions 
in that year. A does not elect for 1970 under 
paragraph (d)(2) of this section to have 
section 170(e) (1) (B) apply to such contribu¬ 
tion. Accordingly, under section 170(b)(1) 
(D) (l) and paragraph (d) of this section, A 
Is allowed a charitable contributions deduc¬ 
tion for 1970 of $15,000 ( 30% of $50,000). 
Under section 170(b) (1) (D) (li) and para¬ 
graph (c) of 9 1.170A-10. A is allowed a 
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carryover to 1971 of $45,000 ($60,000 — 

$15,000) for his contribution of 30-percent 
capital gain property. 

(b) In 1971, A makes a charitable con¬ 
tribution to a church of 30-percent capital 
gain property having a fair market value 
of $11,000 and an adjusted basis of $10,000. 
A's contribution base for 1971 Is $60,000, and 
he makes no other charitable contributions 
in that year. A elects for 1971 under para¬ 
graph (d)(2) of this section to have section 
170(e)(1)(B) and § 1.170A-4 apply to his 
contribution of $11,000 in that year and to 
his carryover of $45,000 from 1970. Accord¬ 
ingly, he is required to recompute his carry¬ 
over from 1970 as if section 170(e) (1) (B) had 
applied to his contribution of 30-percent 
capital gain property in that year. 

(c) If section 170(e)(1)(B) had applied 
In 1970 to his contribution of 30-percent 
capital gain property. A’s contribution would 
have been reduced from $60,000 to $35,000, 
the reduction of $25,000 being 50 percent of 
the gain of $50,000 ($60,000 —$10,000) which 
would have been recognized as long-term 
capital gain if the property had been sold 
by A at its fair market value at the time of 
the contribution in 1970. Accordingly, by 
taking the election under paragraph (d) (2) 
of this section into account, A has a recom¬ 
puted carryover to 1971 of $20,000 ($35,000 — 
$15,000) of his contribution of 30-percent 
capital gain property in 1970. However, A’s 
charitable contributions deduction of $15,000 
allowed for 1970 is not recomputed by reason 
of the election. 

(d) Pursuant to the election for 1971, the 
contribution of 30-percent capital gain prop¬ 
erty for 1971 is reduced from $11,000 to 
$10,500, the reduction of $500 being 50 per¬ 
cent of the gain of $1,000 ($11,000—$10,000) 
which would have been recognized as long¬ 
term capital gain if the property had been 
sold by A at its fair market value at the time 
of its contribution in 1971. 

(e) Accordingly, A Is allowed a charitable 
contributions deduction for 1971 of $30,000 
(total contributions of $30,500 ($20,000 + 
$10,500] but not to exceed 60% of $60,000). 

(f) Under section 170(d)(1) and para¬ 
graph (b) of S 1.170A-10. A is allowed a 
carryover of $500 ($30,500 —$30,000) to 1972 
and the 3 succeeding taxable years. The 
$500 carryover, which by reason of the elec¬ 
tion is no longer treated as a contribution 
of 30-percent capital gain property, is treated 
as carried over under paragraph (b) of 
$ 1.170A-10 from 1970 since in 1971 current 
year contributions are deducted before con¬ 
tributions which are carried over from pre¬ 
ceding taxable years. 

Example (10). The facts are the same as 
In example (9) except that A also makes 
a charitable contribution in 1971 of $2,000 
cash to a private foundation not described 
in section 170(b) (1) (E) and that A’s contri¬ 
bution base for that year is $62,000, instead 
of $60,000. Accordingly, A is allowed a chari¬ 
table contributions deduction for 1971 of 
$31,000, determined in the following manner. 
Under section 170(b)(1)(A) and paragraph 

(b) of this section, A Is allowed a charitable 
contributions deduction for 1971 of $30,500, 
consisting of $10,500 of property contributed 
to the church in 1971 and of $20,000 (carry¬ 
over of $20,000 but not to exceed (($62,000 X 
50%)—$10,500]) of contributions of prop¬ 
erty carried over to 1971 under section 
170(d)(1) and paragraph (b) of $ 1.170A-10. 
Under section 170(b)(1)(B) and paragraph 

(c) of this section, A Is allowed a charitable 
contributions deduction for 1971 of $500 
(|50% of $62,000]-[$10,500-l-$20,000]) of 
cash contributed to the private foundation 
in that year. A is not allowed a carryover to 
1972 or to any other taxable year for any of 
the $1,500 ($2,000 —$500) cash not deductl- 
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ble In 1971 under section 170(b) (1) (B) and 
paragraph (c) of this section. 

Example (11). The facts are the same as 
in example (9) except that A’s contribution 
base for 1970 is $120,000. Thus, before making 
the election under paragraph (d) (2) of this 
section for 1971, A Is allowed a charitable 
contributions deduction for 1970 of $36,000 
(30% of $120,000) and Is allowed a carry¬ 
over to 1971 of $24,000 ($60,000-$36,000). By 
making the election for 1971, A is required 
to recompute the carryover from 1970, which 
is reduced from $24,000 to zero, since the 
charitable contributions deduction of $36,000 
allowed for 1970 exceeds the reduced $35,000 
contribution for 1970 which may be taken 
into account by reason of the election for 
1971. Accordingly, A Is allowed a deduction 
for 1971 of $10,500 and Is allowed no carryover 
to 1972, since the reduced contribution for 
1971 ($10,600) does not exceed the limitation 
of $30,000 (50% of $60,000) for 1971 which 
applies under section 170(d)(1) and para¬ 
graph (b) of i 1.170A—10. A’s charitable con¬ 
tributions deduction of $36,000 allowed for 

1970 Is not recomputed by reason of the elec¬ 
tion. Thus, it Is not to A’s advantage to make 
the election under paragraph (d) (2) of this 
section. 

Example (12). (a) B, an individual, reports 
his Income on the calendar-year basis and 
for 1970 has a contribution base of $100,000. 
During 1970 he makes charitable contribu¬ 
tions of $70,000, consisting of $50,000 in 30- 
percent capital gain property contributed to 
a church and $20,000 In cash contributed to 
a private foundation not described in section 
170(b)(1)(E). For 1971, B’s contribution 
base Is $40,000. and in that year he makes 
a charitable contribution of $5,000 In cash 
to such private foundation. During the years 
involved B makes no other charitable 
contributions. 

(b) The amount of the contribution of 30- 
perccnt capital gain property which may be 
taken into account for 1970 is limited by 
section 170(b)(1)(D) (i) and paragraph (d) 
of this section to $30,000 (30% of $100,000). 
Accordingly, under section 170(b)(1)(A) 
and paragraph (b) of this section B is al¬ 
lowed a deduction for 1970 of $30,000 of 30- 
percent capital gain property (contribution 
of $30,000 but not to exceed $50,000 ]50% of 
$100,000]). No deduction Is allowed for 1970 
for the contribution In that year of $20,000 
of cash to the private foundation since sec¬ 
tion 170(b) (1) (B) (11) and paragraph (c) of 
this section limit the deduction for such 
contribution to $0 ([50% of $100,000]- 
$50,000, the amount of the contribution of 
30-percent capital gain property). 

(c) Under section 170(b) (1) (D) (11) and 
paragraph (c) of § 1 170A-10, B is allowed a 
carryover to 1971 of $20,000 ($50,000-[30% 
of $100,000]) of his contribution in 1970 of 
30-percent capital gain property. B is not 
allowed a carryover to 1971 or to any other 
taxable year for any of the $20,000 cash con¬ 
tribution In 1970 which is not deductible un¬ 
der section 170(b) (1) (B) and paragraph (c) 
of this section. 

(d) The amount of the contribution of 
80-percent capital gain property which may 
be taken into account for 1971 is limited by 
section 170(b) (1) (D) (i) and paragraph (d) 
of this section to $12,000 (30% of $40,000). 

Accordingly, under section 170(b)(1)(A) 
and paragraph (b) of this section B Is al¬ 
lowed a deduction for 1971 of $12,000 of 30- 
percent capital gain property (contribution 
of $12,000 but not to exceed $20,000 [60% 
of $40,000]). No deduction is allowed for 

1971 for the contribution In that year of 
$5,000 of cash to the private foundation, 
since section 170(b) (1) (B) (il) and para¬ 
graph (c) of this section limit the deduction 
for such contribution to $0 ([50% of $40,000] 
—$20,000 carryover of 30-percent capital gain 
property from 1970). 


(e) Under section 170(b) (1) (D) (li) ami 
paragraph (c) of § 1.170A-10, B is allowed a 
carryover to 1972 of $8,000 ($20,000— [30% 
of $40,000]) of his contribution In 1970 of 
30-percent capital gain property. B is not 
allowed a carryover to 1972 or to any other 
taxable year for any of the $5,000 cash con¬ 
tribution for 1971 which Is not deductible 
under section 170(b)(1)(B) and paragraph 

(c) of this section. 

Example (13). D, an individual, reports his 
Income on the calendar-year basis and for 
1970 has a contribution base of $100,000. On 
March 1, 1970. he contributes to a church 
intangible property to which section 1245 ap¬ 
plies which has a fair market value of $ 60,000 
and an adjusted basis of $10,000. At the time 
of the contribution D has used the property 
in his business for more than 6 months, if 
the property had been sold by D at its fair 
market value at the time of Its contribution, 
it is assumed that under section 1245 $20,000 
of the gain of $50,000 w’ould have been 
treated as ordinary Income and $30,000 would 
have been long-term capital gain. Since the 
property contributed is ordinary income 
property within the meaning of paragraph 
(b)(1) of 5 1.170A-4, D’s contribution of 
$60,000 is reduced under paragraph (a)(1) 
of such section to $40,000 ($60,000— $ 20,000 
ordinary income). However, since the prop¬ 
erty contributed is also 30-percent capital 
gain property within the meaning of para¬ 
graph (d)(3) of this section, D’s deduction 
for 1970 Is limited by section 170(b)(1)(D) 
(1) and paragraph (d) of this section to 
$30,000 (30% of $100,000). Under section 170 
(b) (1) (D) (li) and paragraph (c) of § 1.170A- 
10. D Is allowed to carry over to 1971 $ 10,000 
($40,000 —$30,000) of his contribution of 30 - 
percent capital gain property. 

Example (14). C. an individual, reports his 
income on the calendar-year basis and for 
1970 has a contribution base of $50,000. Dur¬ 
ing 1970 he makes charitable contributions 
to a church of $57,000, consisting of $2,000 
cash and of 30-percent capital gain property 
with a fair market value of $55,000 and an 
adjusted basis of $15,000. In addition. C 
contributes $3,000 cash In 1970 to a private 
foundation not described in seotlon 170(h) 
(1)(E). For 1970. C elects under paragraph 

(d) (2) of this section to have section 170(e) 

(1) (B) and S 1.170A-4(a) apply to his con¬ 
tribution of property to the church. Accord¬ 
ingly, for 1970 C’s contribution of property 
to the church is reduced from $ 55,000 to 
$35,000. the reduction of $20,000 being 50 
percent of the gain of $40,000 ($ 55,000 

—$15,000) which would have been recognized 
as long-term capital gain if the property had 
been sold by C at its fair market value at the 
time of its contribution to the church. Under 
section 170(b)(1)(A) and paragraph (b) 
of this section, C Is allowed a charitable con¬ 
tributions deduction for 1970 of $ 25,000 
([$2,000-f $36,000] but not to exceed ($ 50,000 
X50% ]). Under section 170(d) (1) and para¬ 
graph (b) of § 1.170A-10, C is allowed a 
carryover from 1970 to 1971 of $12,000 
($37,000 -$25,000). No deduction Is allowed 
for 1970 for the contribution in that year 
of $3,000 cash to the private foundation since 
section 170(b)(1)(B) and paragraph (c) of 
this section limit the deduction for such con¬ 
tribution to the smaller of $10,000 ($ 50,000 
X20%) or $0 ([$50,000 X 50%] -$ 25 , 000 ). C 
is not allowed a carryover from 1970 for any 
of the $3,000 cash contribution in that year 
which Is not deductible under section 170 
(b) (1) (B) and paragraph (c) of this section. 

Example (15). (a) D, an individual, re¬ 
ports his Income on the calendar-year basis 
and for 1970 has a contribution base of 
$100,000. During 1970 he makes a charitable 
contribution to a church of 30-percent capi¬ 
tal gain property with a fair market value of 
$40,000 and an adjusted basis of $21,000. In 
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addition, he contributes $23,000 cash In 1970 
to a private foundation not described in 
section 170(b)(1)(E). For 1970, D elects 
under paragraph (d)(2) of this section to 
have section 170(e) (1) (B) and 5 1.170A-4(a) 
ftonlv to his contribution of property to the 
church. Accordingly, for 1970 D’s contribu¬ 
tion of property to the church is reduced 
from $40,000 to $30,500. the reduction of 
S9 500 being 50 percent of the gain of $19,000 
(S40 000 —$21,000) which would have been 
recognized as long-term capital gain if the 
nroDerty had been sold by D at its fair 
market value at the time of its contribution 
to the church. Under section 170(b)(1)(A) 
and paragraph (b) of this section. D is al¬ 
lowed a charitable contributions deduction 
for 1970 of $30,500 for the property con¬ 
tributed to the church. In addition, under 
section 170(b)(1)(B) and paragraph (c) of 
this section D Is allowed a deduction of 
$19,500 for the cash contributed to the pri¬ 
vate foundation, since such contribution of 
$23 000 is allowed to the extent of the lesser 
of $20,000 (20% of $100,000) or $19,500 
(l$100,000 X 50% | - $30,500). D Is not allowed 
a carryover to 1971 or to any other taxable 
year for any of the $3,500 ($ 23 . 000 -$19,500) 
of cash not deductible under section 170 
(b) (1) (B) and paragraph (c) of this section. 

(b) If D had not made the election under 
paragraph (d)(2) of this section for 1970, 
his deduction for 1970 under section 170(a) 
for the $40,000 contribution of property to 
the church would have been limited by sec¬ 
tion 170(b)(1) (D)(1) and paragraph (d) of 
this section to $30,000 (30% of $100,000), 
and under section 170(b) (1) (D) (11) and 
paragraph (c) of S 1.170A-10 he would have 
been allowed a carryover to 1971 of $10,000 
($40 000 -$30,000) for his contribution of 
such property. In addition, he would have 
been allowed under section 170(b)(1)(B) 
(U) and paragraph (c) of this section for 
1970 & charitable contributions deduction of 
$10,000 ({$100,000X50% 1 - $40,000) for the 
cash contributed to the private foundation. 
In such case. D would not have been allowed 
a carryover to 1971 or to any other taxable 
year for any of the $13,000 ($23,000 — $10,000) 
of cash not deductible under section 170(b) 
(1) (B) and paragraph (c) of this section. 


(g) Effective date. This section ap¬ 
plies only to contributions paid in tax¬ 
able years beginning after December 31, 

1969. 


§1.170A-9 Definition of section 170 
(b)(1)(A) organization. [Reserved] 

§1.170 A — 10 Charitable contributions 
carryovers of individuals. 

(a) In general. (1) Section 170(d) (1), 
relating to carryover of charitable contri¬ 
butions in excess of 50 percent of contri¬ 
bution base, and section 170(b)(1) 
(D)(ii), relating to carryover of chari¬ 
table pontributions in excess of 30 per¬ 
cent of contribution base, provide for 
excess charitable contributions carry¬ 
overs by individuals of charitable con¬ 
tributions to section 170(b)(1)(A) or¬ 
ganizations described in § 1.170A-9. 
These carryovers shall be determined as 
provided in paragraphs (b) and (c) of 
this section. No excess charitable con¬ 
tributions carryover shall be allowed 
with respect to contributions “for the use 
of/’ rather than “to/* section 170(b) (1) 
(A) organizations or with respect to con¬ 
tributions “to” or “for the use of” or¬ 
ganizations which are not section 170(b) 
(1HA) organizations. See § 1.170A-8(a) 

(2) for definitions of “to” or “for the use 
of” a charitable organization. 


(2) The carryover provisions apply 
with respect to contributions made dur¬ 
ing a taxable year in excess of the appli¬ 
cable percentage limitation even though 
the taxpayer elects under section 144 to 
take the standard deduction in that year 
instead of itemizing the deduction allow¬ 
able in computing taxable income for 
that year. 

(3) For provisions requiring a reduc¬ 
tion of the excess charitable contribution 
computed under paragraph (b)(1) or 
(c) (1) of this section when there is a 
net operating loss carryover to the tax¬ 
able year, see paragraph (d)(1) of this 
section. 

(4) The provisinos of section 170(b) 
(l)(D)(ii) and (d)(1) and this section 
do not apply to contributions by an 
estate; nor do they apply to a trust un¬ 
less the trust is a private foundation 
which, pursuant to § 1.642(c) -4, is 
allowed a deduction under section 170 
subject to the provisions applicable to 
individuals. 

(b) 50-percent charitable contribu¬ 
tions carryover of individuals —(1) 
Computation of excess of charitable 
contributions made in a contribution 
year. Under section 170(d) (1), subject to 
certain conditions and limitations, the 
excess of— 

(i) The amount of the charitable con¬ 
tributions made by an individual in a 
taxable yea*- (hereinafter in this para¬ 
graph referred to as the “contribution 
year”) to section 170(b)(1)(A) organi¬ 
zations described in § 1.170A-9, over 

(ii) 50 percent of his contribution 
base, as defined in section 170(b) (1) (F), 
for such contribution year, 

shall be treated as a charitable contribu¬ 
tion paid by him to a section 170(b) (1) 
(A) organization in each of the 5 taxable 
years immediately succeeding the con¬ 
tribution year in order of time. However, 
such excess to the extent it consists of 
contributions of 30-percent capital gain 
property, as defined in § 1.170A-8 (d) (3), 
shall be subject to the rules of section 
170(b) (1) (D) (ii) and paragraph (c) of 
this section in the years to which it is 
carried over. A charitable contribution 
made in a taxable year beginning before 
January 1, 1970, to a section 170(b)(1) 
(A) organization and carried over to a 
taxable year beginning after Decem¬ 
ber 31,1969, under section 170(b) (5) (be¬ 
fore its amendment by the Tax Reform 
Act of 1969) shall be treated in such tax¬ 
able year beginning after December 31, 
1969, as a charitable contribution of cash 
subject to the limitations of this para¬ 
graph, whether or not such carryover 
consists of contributions of 30-percent 
capital gain property or of ordinary in¬ 
come property described in § 1.170A-4(b) 
(1). For purposes of applying this para¬ 
graph and paragraph (c) of this section, 
such a carryover from a taxable year 
beginning before January 1, 1970, which 
is so treated as paid to a section 170(b) 
(1) (A) organization in a taxable year 
beginning after December 31, 1969, shall 
be treated as paid to such an organiza¬ 
tion under section 170(d)(1) and this 
section. The provisions of this subpara¬ 


graph may be illustrated by the follow¬ 
ing examples: 

Example (I). Assume that H and W (hus¬ 
band and wife) have a contribution base 
for 1970 of $50,000 and for 1971 of $40,000 
and file a Joint return for each year. Assume 
further that in 1970 they make a charitable 
contribution in cash of $26,500 to a church 
and $1,000 to X (not a section 170(b) (1) (A) 
organization) and in 1971 they make a 
charitable contribution in cash of $19,000 
to a church and $600 to X. They may claim 
a charitable contributions deduction of 
$25,000 In 1970, and the excess of $26,500 
(contribution to the church) over $25,000 
(50 percent of contribution base), or $1,500. 
constitutes a charitable contributions carry¬ 
over which shall be treated as a charitable 
contribution paid by them to a section 170 
(b)(1)(A) organization in each of the 5 
succeeding taxable years In order of time. 
No carryover Is allowed with respect to the 
$1,000 contribution made to X in 1970. Since 
50 percent of their contribution base for 
1971 ($20,000) exceeds the charitable con¬ 
tributions of $19,000 made by them In 1971 
to section 170(b)(1)(A) organizations (com¬ 
puted without regard to section 170 (b)(1) 
(D)(U) and (d)(1) and this section), the 
portion of the 1970 carryover equal to such 
excess of $1,000 ($20,000 minus $19,000) is 
treated, pursuant to the provisions of sub- 
paragraph (2) of this paragraph, as paid 
to a section 170(b)(1)(A) organization in 
1971; the remaining $500 constitutes an 
unused charitable contributions carryover. 
No deduction for 1971, and no carryover, are 
allowed with respect to the $600 contribu¬ 
tion made to X In 1971. 

Example (2). Assume the same facts as In 
example (1) except that H and W have a 
contribution base for 1971 of $42,000. Since 
50 percent of their contribution base for 
1971 ($21,000) exceeds by $2,000 the chari¬ 
table contribution of $19,000 made by them 
in 1971 to the section 170(b) (1) (A) organi¬ 
zation (computed without regard to section 
170 (b)(1)(D) (11) and (d)(1) and this sec¬ 
tion) , the full amount of the 1970 carry¬ 
over of $1,500 is treated, pursuant to the 
provisions of subparagraph (2) of this para¬ 
graph. os paid to a section 170(b)(1)(A) 
organization In 1971. They may also claim 
a charitable contribution of $500 ($21,000 
— $20,500{$19,000 +$1.5001) with respect to 
the gift to X in 1971. No carryover is al¬ 
lowed with respect to the $100 ($600 —$500) 
of the contribution to X which is not de¬ 
ductible in 1971. 

(2) Determination of amount treated 
as paid in taxable years succeeding con¬ 
tribution year. In applying the provisions 
of subparagraph (1) of this paragraph, 
the amount of the excess computed in 
accordance with the provisions of such 
subparagraph and paragraph (d)(1) of 
tills section which is to be treated as paid 
in any one of the 5 taxable years imme¬ 
diately succeeding the contribution year 
to a section 170(b)(1)(A) organization 
shall not exceed the lesser of the 
amounts computed under subdivisions 
(i) to (iii), inclusive, of this 
subparagraph: 

(i) The amount by which 50 percent of 
the taxpayer’s contribution base for such 
succeeding taxable year exceeds the sum 
of— 

(a) The charitable contributions ac¬ 
tually made (computed without regard 
to the provisions of section 170 (b)(1) 
(D) (ii) and (d)(1) and this section) 
by the taxpayer in such succeeding 
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taxable year to section 170(b)(1)(A) 
organizations, and 

(b) The charitable contributions, 
other than contributions of 30-percent 
capital gain property, made to section 
170(b)(1)(A) organizations in taxable 
years preceding the contribution year 
which, pursuant to the provisions of sec¬ 
tion 170(d)(1) and this section, are 
treated as having been paid to a section 
170(b) (1) (A) organization in such suc¬ 
ceeding year. 

(ii) In the case of the first taxable 
year succeeding the contribution year, 
the amount of the excess charitable con¬ 
tribution in the contribution year, com¬ 
puted under subparagraph (1) of this 
paragraph and paragraph (d)(1) of this 
section. 

(iii) In the case of the second, third, 
fourth, and fifth taxable years succeed¬ 
ing the contribution year, the portion of 
the excess charitable contribution in the 
contribution year, computed under sub- 
paragraph (1) of this paragraph and 
paragraph (d)(1) of this section, which 
has not been treated as paid to a sec¬ 
tion 170(b) (1) (A) organization in a year 
intervening between the contribution 
year and such succeeding taxable year. 

For purposes of applying subdivision 
(i) (a) of this subparagraph, the amount 
of charitable contributions of 30-percent 
capital gain property actually made in 
a taxable year succeeding the contribu¬ 
tion year shall be determined by first 
applying the 30-percent limitation of 
section 170(b) (1) (D) (i) and paragraph 
(d) of § 1.170A-8. If a taxpayer, in any 
one of the 4 taxable years succeeding a 
contribution year, elects under section 
144 to take *he standard deduction in¬ 
stead of itemizing the deductions allow¬ 
able in computing taxable income, there 
shall be treated as paid (but not allow¬ 
able as a deduction) in such standard 
deduction year the lesser of the amounts 
determined under subdivisions (i) to 
(iii), inclusive, of this subparagraph. The 
provisions of this subparagraph may be 
illustrated by the following examples: 

Example (1). Assume that B has a contri¬ 
bution base for 1970 of $20,000 and for 1971 
of $30,000. Assume further that in 1970 B 
contributed $12,000 In cash to a church and 
in 1971 he contributed $13,500 In cash to the 
church. B may claim a charitable contribu¬ 
tions deduction of $10,000 in 1970, and the 
excess of $12,000 (contribution to the 
church) over $10,000 (50 percent of B’s con¬ 
tribution base), or $2,000, constitutes a chari¬ 
table contributions carryover which shall be 
treated as a charitable contribution paid by 
B to a section 170(b) (1) (A) organization in 
the 5 taxable years succeeding 1970 in order 
of time. B may claim a charitable contribu¬ 
tions deduction of $15,000 in 1971. Such 
$16,000 consists of the $13,600 contribution 
to the church in 1971 and $1,500 carried over 
from 1970 and treated as a charitable contri¬ 
bution paid to a section 170(b) (1) (A) orga¬ 
nization in 1971. The $1,600 contribution 
treated as paid in 1971 is computed as 


foUows: 

1970 excess contributions-$2,000 

50 percent of B*a contribution base 
for 1971. 16,000 


Less: 

Contributions actually 
made in 1971 to sec¬ 
tion 170(b)(1)(A) or¬ 
ganizations _$13, 500 

Contributions made to 
section $170(b) (1) (A) 
organizations In tax¬ 
able years prior to 
1970 treated as having 
been paid in 1971_ 0 13, 500 


Balance_ 1,500 


Amount of 1970 excess treated as 
paid in 1971—the lesser of $2,000 
(1970 excess contributions) or 
$1,500 (excess of 50 percent of con¬ 
tribution base for 1971 ($15,000) 
over the sum of the section 170(b) 

(1) (A) contributions actually 
made in 1971 ($13,500) and the 
section 170(b)(1)(A) contribu¬ 
tions made in years prior to 1970 
treated as having been paid in 
1971 ($0)). 1,600 

If the excess contributions made by B in 
1970 had been $1,000 instead of $2,000, then, 
for purposes of this example, the amount of 
the 1970 excess treated as paid in 1971 would 
be $1,000 rather than $1,500. 

Example (2). Assume the same facts as in 
example (1), and, in addition, that B has 
a contribution base for 1972 of $10,000 and 


respect to 1972 that B elects under section 
144 to take the standard deduction in com¬ 
puting taxable income and that his actual 
contributions to section 170(b)(1)(A) or¬ 
ganizations in that year are $30o in cash. 
Assume further with respect to 1973 that B 
Itemizes his deductions, which include a 
$5,000 cash contribution to a church. B’s 
deductions for 1972 are not increased by 
reason of the $500 available as a charitable 
contributions carryover from 1970 (excess 
contributions made in 1970 ($2,000) less 
the amount of such excess treated as paid 
in 1971 ($1,500)), since B elected to take 
the standard deduction in 1972. However, for 
purposes of determining the amount of the 
excess charitable contributions made in 1070 
which is available as a carryover to 1973 , 
B is required to treat such $500 as a char¬ 
itable contribution paid in 1972—the lesser 
of $500 or $4,700 ( 50 percent of contribution 
base ($5,000) over contributions actually 
made in 1972 to section 170(b)(1)(A) orga¬ 
nizations ($300)). Therefore, even though 
the $5,000 contribution made by B in 1973 
to a church does not amount to 60 percent 
of B’s contribution base for 1973 (50 per¬ 
cent of $20,000). B may claim a charitable 
contributions deduction of only the $5,000 
actually paid In 1973 since the entire excess 
charitable contribution made In 1970 
($2,000) has been treated as paid in 1971 
($1,500) and 1972 ($500). 

Example (3). Assume the following factual 
situation for C who itemizes his deductions 
in computing taxable income for each of 


for 1973 of $20,000. Assume further with the years set forth In the example: 



197C 

197 

1972 

1973 

1974 

Contribution base.... 

$10,000 

$7,000 

$15,000 

$10,000 

$9,000 


Contributions of cash to section 170(b)(1)(A) organisations (no 

other contributions). 

Allowable charitable contributions deductions computed without 
regard to carryover of contributions___... 

6,000 

6,000 

4,400 

8,500 

8,000 

7,500 

3,000 

3,000 

1,800 

1,800 


Excess contributions for taxable year to be treated as paid in 5 
succeeding taxable years. 

1,000 

900 

500 

0 

0 


Since C’s contributions in 1973 and 1974 to 
section 170(b)(1)(A) organizations are less 
than 50 percent of his contribution base 
for such years, the excess contributions for 
1970, 1971, and 1972 are treated as having 
been paid to section 170(b)(1)(A) organi¬ 
zations in 1973 and 1974 as follows: 


1973 




Less: Amount 

Available 

Contribution 

Total 

treated as 

charitable 

year 

excess 

paid In year 

contributions 


prior to 1973 

carryovers 

1970. 

$1,000 

0 

$1,000 

1971. 

900 

0 

900 

1972. 

60U 

0 

600 

Total.. .. 



2,400 


60 percent of B's contribution base for 

1973 .$5,000 

Less: Charitable contributions made 
in 1973 to section 170(b)(1)(A) 
organizations _ 3,000 


2,000 


Amount of excess contributions 
treated as paid in 1973—lesser of 
$2,400 (available carryovers to 1973) 
or $2,000 (excess of 60 percent of 
contribution base ($5,000) overcon¬ 
tributions actually made in 1973 to 
section 170(b) (1) (A) organizations 
($ 3 , 000 )) . 2 . 000 


1974 




Less: Amount 

Available 

Contribution 

Total 

treated as 

charitable 

year 

excess 

paid in year 

contribution! 



prior to 1974 

carryovers 

1970. 

$1,000 

$1,000 

0 

1971. 

900 

900 

0 

1972. 

500 

100 

$4t0 

1973. 

0 

0 

0 

Total. 



4<)0 


60 percent of B’s contribution base 

for 1974..$4,500 

Less: Charitable contributions made 
in 1974 to section 170(b)(1)(A) 
organizations_-_ l* 500 

3,000 

Amount of excess contributions 
treated as paid in 1974—the leeser 
of $400 (available carryovers to 
1974) or $3,000 (excess of 60 per¬ 
cent of contribution base ($4,500) 
over contributions actually made in 
1974 to section 170(b)(1)(A) or¬ 
ganizations ($1,500))- 400 

(c) 30-percent charitable contributions 
carryover of individuals —(1) Computa¬ 
tion of excess of charitable contributions 
made in a contribution year. Under sec¬ 
tion 170(b) (1) (D) (ii), subject to certain 
conditions and limitations, the excess 
of— 
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(i> The amount of the charitable con¬ 
tributions of 30-percent capital gain 
property, as defined in § 1.170A-8(d) (3), 
made by an individual in a taxable year 
(hereinafter in this paragraph referred 
to as the "‘contribution year") to section 
170(b)(1)(A) organizations described in 
$ 1.170A-9, over 

(ii) 30 percent of his contribution 
base for such contribution year, 

shall, subject to section 170(b) (1) (A) and 
paragraph (b) of § 1.170A-8, be treated 
as a charitable contribution of 30- 
percent capital gain property paid by 
him to a section 170(b)(1)(A) organiza¬ 
tion in each of the 5 taxable years im¬ 
mediately succeeding the contribution 
year in order of time. In addition, any 
charitable contribution of 30-percent 
capital gain property which is carried 
over to such years under section 170(d) 
(1) and paragraph (b) of this section 
shall also be treated as though it were a 
carryover of 30-percent capital gain 
property under section 170(b)(1) (D) (ii) 
and this paragraph. The provisions of 
this subparagraph may be illustrated by 
the following examples: 

Example (1). Assume that H and W (hus¬ 
band and wife) have a contribution base for 
1970 of $50,000 and for 1971 of $40,000 and 
file a Joint return for each year. Assume fur¬ 
ther that In 1970 they contribute $20,000 
cash and $13,000 of 30-percent capital gain 
property to a church, and that In 1971 they 
contribute $5,000 cash and $10,000 of 30-per- 
ceut capital gain property to a church. They 
may claim a charitable contributions deduc¬ 
tion of $25,000 in 1970 and the excess of 
$33,000 (contributed to the church) over 
$25,000 ( 50 percent of contribution base), 
or $8,000, constitutes a charitable contribu¬ 
tions carryover which shall be treated as a 
charitable contribution of 30-percent capital 
gain property paid by them to a section 170 
(b)(1)(A) organization In each of the 5 
succeeding taxable years in order of time. 
Since 30 percent of their contribution base 
for 1971 ($12,000) exceeds the charitable con¬ 
tributions of 30-percent capital gain property 
($10,000) made by them in 1971 te section 
170(b)(1) (A) organizations (computed with¬ 
out regard to section 170 (b) (1) (D) (li) and 
(d)(1) and this section), the portion of the 
1970 carryover equal to such excess of $2,000 
($12.000 —$10,000) Is treated, pursuant to 
the provisions of subparagraph (2) of this 
paragraph, as paid to a section 170(b) (1) (A) 
organization In 1971: the remaining $6,000 
constitutes an unused charitable contribu¬ 
tions carryover In respect of 30-percent capi¬ 
tal gain property from 1970. 

Example (2). Assume the same facts as in 
example (1) except the $33,000 of charitable 
contributions In 1970 are all 30-percent capi¬ 
tal gain property. Since their charitable con¬ 
tributions In 1970 exceed 30 percent of their 
contribution base ($15,000) by $18,000 
($ 33 , 000 — $15,000), they may claim a chari¬ 
table contributions deduction of $15,000 In 
1970 , and the excess of $33,000 over $16,000, 
or $18,000, constitutes a charitable contribu¬ 
tions carryover which shall be treated as a 
charitable contribution of 30-percent capital 
gain property paid by them ' to a section 
170(b) (l) (A) organization in each of the 
5 succeeding taxable years in order of time. 
Since they are allowed to treat only $2,000 
of their 1970 contribution as paid In 1971, 
they have a remaining unused charitable 
contributions carryover of $16,000 in respect 
°f 30-percent capital gain property from 1970. 
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(2) Determination of amount treated 
as paid in taxable years succeeding con- 
tribution year. In applying the provisions 
of subparagraph (1) of this paragraph, 
the amount of the excess computed in 
accordance with the provisions of such 
subparagraph and paragraph (d)(1) of 
this section which is to be treated as 
paid in any one of the 5 taxable years 
immediately succeeding the contribution 
year to a section 170(b)(1)(A) organi¬ 
zation shall not exceed the least of 
the amounts computed under subdivi¬ 
sions (i) to (iv), inclusive of this 
subparagraph: 

(i) The amount by which 30 percent 
of the taxpayer’s contribution base for 
such succeeding taxable year exceeds the 
sum of— 

(a) The charitable contributions of 
30-percent capital gain property ac¬ 
tually made (computed without regard 
to the provisions of section 170 (b)(1) 
(D) (ii) and (d) (1) and this section) by 
the taxpayer in such succeeding taxable 
year to section 170(b)(1)(A) organiza¬ 
tions, and 

(b) The charitable contributions of 
30-percent capital gain property made 
to section 170(b) (1) (A) organizations in 
taxable years preceding the contribution 
year, which, pursuant to the provisions 
of section 170 (b) (1) (D) (ii) and (d) (1) 
and this section, are treated as having 
been paid to a section 170(b) (1) (A) or¬ 
ganization in such succeeding year. 

(ii) The amount by which 50 percent 
of the taxpayer’s contribution base for 
such succeeding taxable year exceeds the 
sum of— 

(a) The charitable contributions act¬ 
ually made (computed without regard to 
the provisions of section 170(b)(1)(D) 
(ii) and (d) (1) of this section) by the 
taxpayer in such succeeding taxable 
year to section 170(b)(1)(A) organiza¬ 
tions, 

(b) The charitable contributions of 
30-percent capital gain property made 
to section 170(b) (1) (A) organizations in 
taxable years preceding the contribution 
year which, pursuant to the provisions 
of section 170(b) (1) (D) (ii) and (d)(1) 
and this section, are treated as having 
been paid to a section 170(b)(1)(A) or¬ 
ganization in such succeeding year, and 
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(c) The charitable contributions, 
other than contributions of 30-percent 
capital gain property, made to section 
170(b) (1) (A) organizations which, pur¬ 
suant to the provisions of section 170 

(d) (1) and paragraph (b) of this section, 
are treated as having been paid to a 
section 170(b)(1)(A) organization in 
such succeeding year. 

(iii) In the case of the first taxable 
year succeeding the contribution year, 
the amount of the excess charitable con¬ 
tribution of 30-percent capital gain prop¬ 
erty in the contribution year, computed 
under subparagraph (1) of this para¬ 
graph and paragraph (d) (1) of this 
section. 

<iV) In the case of the second, third, 
fourth, and fifth succeeding taxable 
years succeeding the contribution year, 
the portion of the excess charitable con¬ 
tribution of 30-percent capital gain 
property in the contribution year (com¬ 
puted under subparagraph (1) of this 
paragraph and paragraph (d)(1) of this 
section) which has not been treated as 
paid to a section 170(b)(1)(A) organi¬ 
zation in a year intervening between the 
contribution year and such succeeding 
taxable year. 

For purposes of applying subdivisions 
(1) and (ii) of this subparagraph, the 
amount of charitable contributions of 
30-percent capital gain property actually 
made in a taxable year succeeding the 
contribution year shall be determined 
by first applying the 30-percent limita¬ 
tion of section 170(b) (1) (D) (i) and par¬ 
agraph (d) of § 1.170A-8. If a taxpayer, 
in any one of the four taxable years 
succeeding a contribution year, elects 
under section 144 to take the standard 
deduction instead of itemizing the de¬ 
ductions allowable in computing taxable 
income, there shall be treated as paid 
(but not allowable as a deduction) in the 
standard deduction year the least of the 
amounts determined under subdivisions 
(i) to (iv), inclusive, of this subpara¬ 
graph. The provisions of this subpara¬ 
graph may be illustrated by the follow¬ 
ing example: 

Example. Assume the following factual 
situation for C who itemizes his deductions 
in computing taxable income for each of the 
years set forth in the example: 



1970 

1971 

1972 

1973 

1974 

Contribution base... 

$10,000 

$15,000 

$20,000 

$15,000 

$33,000 


Contributions of cash to section 170(b)(1)(A) organizations. 

2,000 

8.500 

0 

14,000 

700 

Contributions of 30-percent capital gain property to section 170 
(b)U)(A) organizations. 

5,000 

0 

7,800 

0 

6,400 

Allowable charitable contributions deductions (computed with¬ 
out regard to carryover of contributions) subject to limitations 
of: 

60 percent..; 

30 percent.•... 






2,000 

3,000 

7,500 

0 

0 

6,000 

7,500 

0 

700 

6,400 

Total.; 

6,000 

7,500 , 

6,000 

7,600 

7,100 

Excess of contributions for taxable year to bo treated as paid In 
£ succeeding taxable years: 

Carryover of contributions of property other than 30-percent 

capital gain property. s 

Carryover of contributions of 30-percent capital gain property. 

0 

2,000 

1,000 

0 

0 

1,800 

6,500 

0 

0 
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Contribution yw 


Total excess 


60% 


30% 


Less: 
Amount 
treated as 
paid in 
years prior 
to 1974 


Available charitable 
contributions carryovers 


60% 


30% 


$2,000 


, I. The amount of excess contributions for 1970 of SO^wcent capital gain property which 
*,s indu'd as paid in 1974 Is tho least of— 

* (i) Available carryover from 1970 to 1974 of contributions of 30-percent capital 

r.iHi property___.............................._____ ............j $2,000 . 

<ii> Excess of 60 percent of contribution base for 1974 ($16,600) ovor sum of contri¬ 
butions actually made in 1974 to section 170(b)(1)(A) organizations ($7,100) and ox- 
«v--v contributions for 1973 of proj»erty other than 30-percent capital gain property 

treaPd under item (1) abovo os paid In 1974 ($6,600).. 2,900 

(iti) Excess of 30 percent of coutribntiou base for 1974 ($9,900) over contributions 
of 30 -wrcwit capital gain property actually made in 1974 to section 170(b)(1)(A) 
oremtoUou* (16,400). 3.»> 

Amount treated as paid.. .... ....... ........---- -— 

3 , xi:o amount of excess contributions for 1972 of 30-percent capital gain property wide 
IS united as paid in 1974 is tho least of— 

(I) Available carryover from 1972 to 1974 of contributions of 30-percent capital 
tvii property.____....._.......___............................. 1,800 . 

* an Excess of 60 rwreent of contribution base for 1974 ($16,500) over sum of contri¬ 
butions actually made in 1974 to section 170(b)(1)(A) organizations $7,100) aud 
rxi «' 5 s contributions for 1973 and 1970 treated under items (l) and (2) abovo as paid 

fa 1974 ($8,600)... W0 

mi) Excess of 30 percent of contribution baso for 1974 ($9,900) over sum of contri¬ 
butions of 30-percent capital gain proporty actually made in 1974 to section 170(b) 

{1 j,A > orgjmizatlons ($6,400) and excess contributions for 1970 of 80-pereent capital 

gala property treated under item (2) above as paid in 1974 ($2,000).. 1.600 . 

Amount treated as paid--—------- 


900 


<d) Adjustments —(1) Effect of net 
operating loss carryovers on carryover of 
excess contributions. An individual hav¬ 
ing a net operating loss carryover from 
a prior taxable year which is available 
as a deduction in a contribution year 
must apply the special rule of section 
170id) (1) (B) and this subparagraph in 
computing the excess described in para¬ 
graph (b)(1) or (c)(1) of this section 
for such contribution year. In determin¬ 
ing the amount of excess charitable con¬ 
tributions that shall be treated as paid 
in each of the 5 taxable years succeed¬ 
ing the contribution year, the excess 
charitable contributions described in 
paragraph (b)(1) or (c)(1) of this sec¬ 
tion must be reduced by the amount by 
which such excess reduces taxable in¬ 
come (for purposes of determining the 
portion of a net operating loss which 
shall be carried to taxable years suc¬ 
ceeding the contribution year under the 
second sentence of section 172(b)(2)) 
and increases the net operating loss 
which is carried to a succeeding taxable 
year. In reducing taxable income under 
the second sentence of section 172(b) (2), 
an individual who has made charitable 
contributions in the contribution year to 
both section 170(b)(1)(A) organiza¬ 
tions, as defined in § 1.170A-9, and to 
organizations which are not section 
170<b) (1) (A) organizations must first 
deduct contributions made to the section 
I 170(b) (1) (A) organizations from his ad¬ 
justed gross income computed without 
I regard to his net operating loss deduc¬ 
tion before any of the contributions 
made to organizations which are not sec¬ 
tion 170(b)(1)(A) organizations may be 
deducted from such adjusted gross in¬ 
come. Thus, if the excess of the contri¬ 
butions made in the contribution year to 
section 170(b) (1) (A) organizations over 
the amount deductible in such contribu¬ 
tion year is utilized to reduce taxable 
income (under the provisions of section 
172(b)(2)) for such year, thereby serv¬ 
ing to increase the amount of the net 
| ^rating loss carryover to a succeeding 


year or years, no part of the excess 
charitable contributions made in such 
contribution year shall be treated as paid 
in any of the 5 immediately succeeding 
taxable years. If only a portion of the 
excess charitable contributions is so used, 
the excess charitable contributions shall 
be reduced only to that extent. The pro¬ 
visions of this subparagraph may be 
illustrated by the following examples: 

Example (1). B, an Individual, reports his 
Income on the calendar year basis and for 
the year 1970 has adjusted gross income 
(computed without regard to any net operat¬ 
ing loss deduction) of $50,000. During 1970 
he made charitable contributions of cash 
in the amount of $30,000 all of which were 
to section 170(b) (1) (A) organizations. B has 
a net operating loss carryover from 1969 of 
$50,000. In the absence of the net operating 
loss deduction B would have been allowed a 
deduction for charitable contributions of 
$25,000. After the application of the net op¬ 
erating loss deduction, B is allowed no deduc¬ 
tion for charitable contributions, and there 
is (before applying the special rule of sec¬ 
tion 170(d)(1)(B) and this subparagraph) 
a tentative excess charitable contribution of 
$30,000. For purposes of determining the net 
operating loss which remains to be carried 
over to 1971, B computes his taxable income 
for 1970 under section 172(b) (2) by deduct¬ 
ing the $25,000 charitable contribution. After 
the $50,000 net operating loss carryover is 
applied against the $25,000 of taxable income 
for 1970 (computed in accordance with sec¬ 
tion 172(b)(2), assuming no deductions 
other than the charitable contributions de¬ 
duction are applicable in making such com¬ 
putation), there remains a $25,000 net op¬ 
erating loss carryover to 1971. Since the ap¬ 
plication of the net operating loss carryover 
of $50,000 from 1969 reduces the 1970 ad¬ 
justed gross Income (for purposes of deter¬ 
mining 1970 tax liability) to zero, no part of 
the $25,000 of charitable contributions In 
that year Is deductible under section 170(b) 
(1). However, in determining the amount of 
the excess charitable contributions which 
shall be treated as paid in taxable years 
1971, 1972, 1973, 1974, afid 1975, the $30,000 
must be reduced to $5,000 by the portion of 
the excess charitable contributions ($25,000) 
which was used to reduce taxable Income for 
1970 (as computed for purposes of the second 
sentence of section 172(b) (2)) and which 
thereby served to Increase the net operat¬ 


ing loss carryover to 1971 from zero to 
$25,000. 

Example ( 2 ). Assume the same facts as in 
example (1), except that B’s total charitable 
contributions of $30,000 in cash made dur¬ 
ing 1970 consisted of $25,000 to section 170 
(b)(1)(A) organizations and $5,000 to or¬ 
ganizations other than section 170(b) (1) (A) 
oragnlzations. Under these facts there is a 
tentative excess charitable contribution of 
$25,000, rather than $30,000 as in example 
(1). For purposes of determining the net op¬ 
erating loss which remains to be carried over 
to 1971, B computes his taxable Income for 
1970 under section 172(b) (2) by deducting 
the $25,000 of charitable contributions made 
to section 170(b) (1) (A) organizations. Since 
the excess charitable contribution of $25,000 
determined in accordance with paragraph 
(b)(1) of this section was used to reduce 
taxable income for 1970 (as computed for 
purposes of the second sentence of section 
172(b)(2)) and thereby served to increase 
the net operating loss carryover to 1971 from 
zero to $25,000. no part of such excess char¬ 
itable contributions made in the contribu¬ 
tion year shall be treated as paid in any of 
the five immediately succeeding taxable 
years. No carryover Is allowed with respect to 
the $5,000 of charitable contributions made 
in 1970 to organizations other than section 
170 (b) (1) (A) organizations. 

Example (3). Assume the same facts as In 
example (1). except that B’s total contribu¬ 
tions of $30,000 made during 1970 were of 30- 
percent capital gain property. Under these 
facts there is a tentative excess charitable 
contribution of $30,000. For purposes of de¬ 
termining the net operating loss which re¬ 
mains to be carried over to 1971, B computes 
his taxable income for 1970 under section 
172(b) (2) (B) by deducting the $16,000 (30% 
of $50,000) contribution of 30-percent capi¬ 
tal gain property which would have been de¬ 
ductible in 1970 absent the net operating loss 
deduction. Since $15,000 of the excess chari¬ 
table contribution of $30,000 determined in 
accordance with paragraph (c)(1) of this 
section was used to reduce taxable income for 
1970 (as computed for purposes of the second 
sentence of section 172(b)(2)) and thereby 
served to increase the net operating loss 
carryover to 1971 from zero to $15,000, only 
$15,000 ($30.000 —$15,000) of such excess 
shall be treated as paid in taxable years 1971, 
1972, 1973, 1974, and 1975. 

(2) Effect of net operating loss carry¬ 
back to contribution year. The amount of 
the excess contribution for a contribution 
year computed as provided in paragraph 
(b)(1) or (c)(1) of this section and 
subparagraph (1) of this paragraph shall 
not be increased because a net operating 
loss carryback is available as a deduc¬ 
tion in the contribution year. Thus, for 
example, assuming that in 1970 there is 
an excess contribution of $50,000 (deter¬ 
mined as provided In paragraph (b)(1) 
of this section) which is to be carried to 
the 5 succeeding taxable years and that 
in 1973 the taxpayer has a net operating 
loss which may be carried back to 1970, 
the excess contribution of $50,000 for 
1970 is not increased by reason of the 
fact that the adjusted gross income for 
1970 (on which such excess contribution 
was based) is subsequently decreased by 
the carryback of the net operating loss 
from 1973. In addition, in determining 
under the provisions of section 172(b) (2) 
the amount of the net operating loss for 
any year subsequent to the contribution 
year which is a carryback or carryover to 
taxable years succeeding the contribu- 
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tion year, the amount of contributions 
made to section 170(b) (1) (A) organiza¬ 
tions shall be limited to the amount of 
such contributions which did not exceed 
50 percent or, in the case of 30-percent 
capital gain property, 30 percent of the 
donor's contribution base, computed 
without regard to any of the modifica¬ 
tions referred to in section 172(d), for 
the contribution year. Thus, for example, 
assume that the taxpayer has a net op¬ 
erating loss in 1973 which is earned back 
to 1970 and in turn to 1971 and that he 
has made charitable contributions in 
1970 to section 170(b)(1)(A) organiza¬ 
tions. In determining the maximum 
amount of such charitable contributions 
which may be deducted in 1970 for pur¬ 
poses of determining the taxable income 
for 1970 which is deducted under sec¬ 
tion 172(b) (2) from the 1973 loss in order 
to ascertain the amount of such loss 
which is carried back to 1971, the 50-per- 
cent limitation of section 170(b)(1)(A) 
is based upon the adjusted gross income 
for 1970 computed without taking into 
account the net operating loss carryback 
from 1973 and without making any of 
the modifications specified in section 172 
id). 

(3) Effect of net operating loss carry - 
back to taxable years succeeding the 
contribution year. The amount of the 
charitable contribution from a preceding 
taxable year which is treated as paid, 
as provided in paragraph (b) (2) or 
(c) (2) of this section, in a current tax¬ 
able year (hereinafter referred to in 
this subparagraph as the “deduction 
year") shall not be reduced because a 
net operating loss carryback is avail¬ 
able as a deduction in the deduction 
year. In addition, in determining under 
the provisions of section 172(b)(2) the 
amount of the net operating loss for any 
taxable year subsequent to the deduc¬ 
tion year which is a carryback or carry¬ 
over to taxable years succeeding the 
deduction year, the amount of contribu¬ 
tions made to section 170(b) (1) (A) or¬ 
ganizations in the deduction year shall 
be limited to the amount of such con¬ 
tributions, which were actually made in 
such year and those which were treated 
as paid in such year, which did not ex¬ 
ceed 50 percent or, in the case of 30- 
percent capital gain property, 30 percent 
of the donor’s contribution base, com¬ 
puted without regard to any of the 
modifications referred to in section 
172(d), for the deduction year. 

(4) Husband and wife filing joint 
returns—( i) Change from joint return 
to separate returns . If a husband and 
wife—• 

(a) Make a joint return for a contri¬ 
bution year and compute an excess 
charitable contribution for such year in 
accordance with the provisions of para¬ 
graph (b)(1) or (c)(1) of this section 
and subparagraph (1) of this 
paragraph, and 


(b) Make separate returns for one or 
more of the 5 taxable years immediately 
succeeding such contribution year, 

any excess charitable contribution for 
the contribution year which is unused at 
the beginning of the first such taxable 
year for which separate returns are 
filed shall be allocated between the hus¬ 
band and wife. For purposes of the al¬ 
location, a computation shall be made 
of the amount of any excess charitable 
contribution which each spouse wculd 
have computed in accordance with 
paragraph (b)(1) or (c)(1) of this sec¬ 
tion and subparagraph (1) of this para¬ 
graph if separate returns (rather than a 
joint return) had been filed for the con¬ 
tribution year. The portion of the total 
unused excess charitable contribution 
for the contribution year allocated to 
each spouse shall be an amount which 
bears the same ratio to such unused ex¬ 
cess charitable contribution as such 
spouse’s excess contribution, based on 
the separate return computation, bears 
to the total excess contributions of both 
spouses, based on the separate return 
computation. To the extent that a por¬ 
tion of the amount allocated to either 
spouse in accordance with the foregoing 
provisions of this subdivision is not 
treated in accordance with the provi¬ 
sions of paragraph (b) (2) or (c) (2) of 
this section as a charitable contribution 
paid to a section 170(b)(1)(A) organi¬ 
zation in the taxable year in which a 
separate return or separate returns are 
filed, each spouse shall for purposes of 
paragraph (b) (2) or (c) C2) of this sec¬ 
tion treat his respective unused portion 
as the available charitable contributions 
carryover to the next succeeding taxable 
year in which the joint excess char¬ 
itable contribution may be treated as 
paid in accordance with paragraph 
(b) (1) or (c) (1) of this section. If such 
husband and wife make a joint return 
in one of the 5 taxable years immedi¬ 
ately succeeding the contribution year 
with respect to which a joint excess 
charitable contribution is computed and 
following such first taxable year for 
which such husband and wife filed a 


separate return, the amounts allocated 
to each spouse in accordance with this 
subdivision for such first year reduced 
by the portion of such amounts treated 
as paid to a section 170(b)(1)(A) or¬ 
ganization in such first year and in any 
taxable year intervening between such 
first year and the succeeding taxable 
year in which the joint return is filed 
shall be aggregated for purposes of de¬ 
termining the amount of the available 
charitable contributions carryover to 
such succeeding taxable year. The pro¬ 
visions of this subdivision may be 
illustrated by the following example: 

Example, (a) H and W file Joint returns for 
1070, 1971, and 1972, and in 1973 they file 
separate returns. In each such year H and W 
Itemize their deductions in computing tax¬ 
able income. Assume the following factual 
situation with respect to H and W for 1970: 

1970 



H 

W 

Joint, 

return 

Contribution base. 

$80,000 

$40,000 

$90,000 

Contributions of cash to 
section 170(b)(1)(A) 
organizations (no other 
contributions)_-_ 

37,000 

28,000 

06,000 

Allow able charitable 
contributions deduc¬ 
tions. 

25,000 

20,000 

46,000 

Excess contributions for 
taxable year to be 
treated as paid in 5 
succeeding taxable 
years.„..- 

12,000 

8,000 

30,000 


(b) The Joint excess charitable contribu¬ 
tion of $20,000 Is to be treated as having been 
paid to a section 170(b) (1) (A) organization 
in the 5 succeeding taxable years. Assume 
that in 1971 the portion of such excess 
treated as paid by H and W is $3,000, and that 
in 1972 the portion of such excess treated u 
paid is $7,000. Thus, the unused portion of 
the excess charitable contribution made In 
the contribution year is $10,000 ($20,000 
less $3,000 (amount treated as paid in 1971) 
and $7,000 (amount treated as paid in 19721). 
Since H and W file separate returns In 1973. 
$6,000 of such $10,000 Is allocable to H. and 
$4,000 is allocable to W. Such allocation Is 
computed as follows: 


$12,000 (excess charitable contributions made by H (based on separate 


return computation) In 1970) 


X$ 10,000 = $6.000 


$20,000 (total excess charitable contributions made by H and W (based on 
separate return computation) In 1970) 

$8,000 (excess charitable contributions made by W (based on separate 
return computation) in 1970) 


X $10,000 -$4,000 


$20,000 (total excess charitable contributions made by H and W (based on 
separate return computation) in 1970) 


(c) In 1973 H has a contribution base of 
of $70,000, and he contributes $14,000 in 
cash to a section 170(b) (1) (A) organizaton. 
In 1973 W has a contribution base of $50,000. 
and she contributes $10,000 in cash to a 
section 170(b) (1) (A) organization. Accord¬ 
ingly, H may claim a charitable contribu¬ 
tions deduction of $20,000 in 1973, and W 


may claim a charitable contributions deduc¬ 
tion of $14,000 in 1973. H’s $20,000 deduction 
consists of the $14,000 contribution made w 
the section 170(b)(1)(A) organization in 
1973 and the $6,000 carried over from i* J 
and treated as a charitable contribution pa 
by him to a section 170(b) (1) (A) organiza¬ 
tion in 1973. W’s $14,000 deduction consist 
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of the $10,000 contribution made to a section 
170 (b) (1) (A) organization in 1073 and the 
$4,000 carried over from 1970 and treated as 
a charitable contribution paid by her to a 
section 170(b) (1) (A) organization in 1973. 

(d) The $6,000 contribution treated as paid 
in 1973 by H. and the $4,000 contribution 
treated as paid in 1973, by W, are computed 
as follows: 



H 

W 

Available charitable contribution 



carryover (see com putat ions in 

<b».-. 

$<1,000 

$4,000 

SO percent of contribution l>ase. 

t until buttons of cash made in 1073 

33.000 

25,000 

to section 170(b)(1)(A) organiza¬ 
tions (no other contributions).... 

14,000 

10,000 


21,000 

15.000 


Amount of excess contribu¬ 
tions treated as paid in 
1973: 

The lesser of $6,000 (avail¬ 
able carryover of H to 
1973) or $21,000 (excess 
of 50 percent of contri¬ 
bution base ($35,000) 
over contributions actu¬ 
ally made in 1973 to sec¬ 
tion 170(b)(1)(A) orga¬ 
nizations ($14,000)) ... $6,000 

The lesser of $4,000 (avail¬ 
able carryover of W to 
1973) or $15,000 (excess 
of 50 percent of contri¬ 
bution base ($25,000) 
over contributions actu¬ 
ally made in 1973 to sec¬ 
tion 170(b)(1)(A) or¬ 
ganizations ($10.000)).. $4,000 

(e) It is assumed that H and W made 
no contributions of 30-percent capital gain 
property during these years. If they had made 
such contributions, there would have been 
similar adjustments based on 30 percent of 
the contribution base. 

(ii) Change from separate returns to 
joint return. If in the case of a husband 

.And wife 

(a) Either or both of the spouses make 
a separate return for a contribution year 
and compute an excess charitable con¬ 
tribution for such year in accordance 
with the provisions of paragraph (b> 

(1) or (c)(1) of this section and sub- 
paragraph (1) of this paragraph, and 

<b) Such husband and wife make a 
joint return for one or more of the tax¬ 
able years succeeding such contribution 
year, 

the excess charitable contribution of the 
husband and wife for the contribution 
year which is unused at the beginning 
of the first taxable year for which a joint 
return is filed shall be aggregated for 
purposes of determining the portion of 
such unused charitable contribution 
which shall be treated in accordance 
with paragraph (b) (2) or (c) (2) of 
this section as a charitable contribution 
Paid to a section 170(b)(1)(A) organi¬ 
zation. The provisions of this subdivision 
also apply in the case of two single in¬ 
dividuals who are subsequently married 
and file a joint return. A remarried tax¬ 
payer who filed a joint return with a for¬ 
mer spouse in a contribution year with 
respect to which an excess charitable 
contribution was computed and who in 


any one of the 5 taxable years succeed¬ 
ing such contribution year files a joint 
return with his or her present spouse 
shall treat the unused portion of such 
excess charitable contribution allocated 
to him or her in accordance with subdi¬ 
vision (i) of this subparagraph in the 
same manner as the unused portion of an 
excess charitable contribution computed 
in a contribution year in which he filed 
a separate return, for purposes of de¬ 
termining the amount which in accord¬ 
ance with paragraph (b) (2) or (c) (2) 
of this section shall be treated as paid 
to an organization specified in section 170 
(b)(1)(A) in sir>h succeeding year. 

(iii) Unused excess charitable contri¬ 
bution of deceased spouse. In case of the 
death of one spouse, any unused portion 
of an excess charitable contribution 
which is allocable in accordance with 
subdivision (i) of this subparagraph to 
such spouse shall not be treated as paid 
in the taxable year in which such death 
occurs or in any subsequent taxable year 
except on a separate return made for 
the deceased spouse by a fiduciary for 
the taxable year which ends with the 
date of death or on a joint return for the 
taxable year in w'hich such death oc¬ 
curs. The application of this subdivision 
may be illustrated by the following 
example: 

Example. Assume the same facts as in the 
example in subdivision (1) of this subpara¬ 
graph except that H dies in 1972 and W files 
a separate return for 1973. W made a joint 
return for herself and H for 1972. In that 
example, the unused excess charitable con¬ 
tribution as of January 1, 1973, was $10,000, 
$C,000 of which was aUocable to H and $4,000 
to W. No portion of the $6,000 allocable to H 
may be treated as paid by W or any other 
person in 1973 or any subsequent year. 

<e) Information required in support 
of a deduction of an amount carried 
over and treated as paid. If, in a taxable 
year, a deduction is claimed in respect 
of an excess charitable contribution 
w'hich, in accordance with the provisions 
of paragraph (b) (2) or (c) (2) of this 
section, is treated (in whole or in part) 
as paid in such taxable year, the tax¬ 
payer shall attach to his return a state¬ 
ment showing: 

(D The contribution year (or years) 
in which the excess charitable contribu¬ 
tions were made, 

i2> The excess charitable contribu¬ 
tions made in each contribution year, 
and the amount of such excess charitable 
contributions consisting of 30-percent 
capital gain property, 

<3) The portion of such excess, or of 
each such excess, treated as paid in ac¬ 
cordance with paragraph (b)(2) or (c) 

(2) of this section in any taxable year 
intervening between the contribution 
year and the taxable rear for which the 
return is made, and the portion of such 
excess which consists of 30-percent capi¬ 
tal gain property. 

(4) Whether or not an election under 
section 170(b) (1) (D) (iii) has been made 
which affects any of such excess contri¬ 
butions of 30-percent capital gain prop¬ 
erty, and 


<5j Such other information as the 
return or the instructions relating thereto 
may require. 

(f) Effective date. This section applies 
only to contributions paid in taxable 
years beginning after December 31, 1969. 
For purposes of applying section 170 
(d)(1) with respect to contributions 
paid in a taxable year beginning before 
January 1, 1970, subsection (b)(1)(D), 
subsection (e), and paragraphs (1). (2). 

(3). and (4) of subsection (f) of section 
170 shall not apply. See section 201(g) 

(1) (D) of the Tax Reform Act of 1969 
(83 Stat. 564). 

§ 1.170A—11 Lint it*.: t ion on. anti carry¬ 
over of, contributions by corpora¬ 
tions. 

(a; In general. The deduction by a 
corporation in any taxable year for 
charitable contributions, as defined in 
section 170(c), is limited to 5 percent of 
its taxable income for the year, com¬ 
puted without regard to— 

(1) The deduction under section 170 
for charitable contributions, 

(2) The special deductions for corpo¬ 
rations allowed under part vm (except 
section 248), subchapter B. chapter 1 of 
the Code. * 

(3) Any net operating loss carryback 
to the taxable year under section 172, 

(4) The special deduction for Western 
Hemisphere trade corporations under 
section 922, and 

(5> Any capital loss carryback to the 
taxable year under section 1212(a) (1). 

A charitable contribution by a corpora¬ 
tion to a trust, chest, fund, or foundation 
described in section 170(c) (2) is deducti¬ 
ble under section 170 only if the contri¬ 
bution is to be used in the United States 
or its possessions exclusively for religious, 
charitable, scientific, literary, or educa¬ 
tional purposes or for the prevention of 
cruelty to children or animals. For the 
purposes of section 170, amounts ex¬ 
cluded from the gross income of a corpo¬ 
ration under section 114, relating to 
sports programs conducted for the Amer¬ 
ican National Red Cross, are not to be 
considered contributions or gifts. 

(b) Election by corporations on an 
accrual method. (1) A corporation re¬ 
porting its taxable income on an ac¬ 
crual method may elect to have a 
charitable contribution treated as paid 
during the taxable year, if payment 
is actually made on or before the 
15th day of the third month fol¬ 
lowing the close of such year and 
if, during such year, its board of 
directors authorizes the charitable 
contribution. If by reason of such an 
election a charitable contribution (other 
than a contribution of a letter, memo¬ 
randum, or property similar to a letter 
or memorandum) paid in a taxable year 
beginning after December 31, 1969, is 
treated as paid during a taxable year 
beginning before January 1, 1970, the 
provisions of § 1.170A-4 shall not be 
applied to reduce the amount of such 
contribution. However, see section 170(e) 
before its amendment by the Tax Reform 
Act of 1969. 
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(2) The election must be made at the 
time the return for the taxable year is 
filed, by reporting the contribution on 
the return. There shall be attached to 
the return when filed a written declara¬ 
tion that the resolution authorizing the 
contribution was adopted by the board 
of directors during the taxable year, and 
the declaration shall be verified by a 
statement signed by an officer authorized 
to sign the return that it is made under 
the penalties of perjury. There shall also 
be attached to the return when filed a 
copy of the resolution of the board of 
directors authorizing the contribution. 

(c) Charitable contributions carry¬ 
over of corporations —(1) In general . 
Subject to the reduction provided in sub- 
paragraph (2) of this paragraph, any 
charitable contributions made by a 
corporation in a taxable year (herein¬ 
after in this paragraph referred to as 
the “contribution year”) in excess of 
the amount deductible in such contri¬ 
bution year under the 5-percent limi¬ 
tation of section 170(b) (2) are deductible 
in each of the five succeeding taxable 
years in order of time, but only to the 
extent of the lesser of the following 
amounts : 

(i) The excess of the maximum 
amount deductible for such succeeding 
taxable year under the 5-percent limita¬ 
tion of section 170(b)(2) over the sum 
of the charitable contributions made in 
that year plus the aggregate of the ex¬ 
cess contributions which were made in 
taxable years before the contribution 
year and which are deductible under 
tills paragraph in such succeeding tax¬ 
able year; or 

(ii) In the case of the first taxable 
year succeeding the contribution year, 
the amount of the excess charitable con¬ 
tributions, and in the case of the sec¬ 
ond, third, fourth, and fifth taxable 
years succeeding the contribution year, 
the portion of the excess charitable con- 

* tributions not deductible under this sub¬ 
paragraph for any taxable year inter¬ 
vening between the contribution year 
and such succeeding taxable year. 

This paragraph applies to excess char¬ 
itable contributions by a corporation, 
whether or not such contributions are 
made to. or for the use of, the donee 
organization and whether or not such 
organization is a section 170(b)(1)(A) 
organization, as defined in § 1.170A-9. 
For purposes of applying this paragraph, 
a charitable contribution made in a tax¬ 
able year beginning before January 1, 
1970. which is carried over to taxable 
year beginning after December 31. 1969, 
under section 170(b)(2) (before its 
amendment by the Tax Reform Act of 
1969) and is deductible in such taxable 
year beginning after December 31, 1969, 
shall be treated as deductible under sec¬ 
tion 170(d)(1) and this paragraph. The 
application of this subparagraph may be 
illustrated by the following example: 

Example. A corporation which reports its 
Income on the calendar year basis makes a 
charitable contribution of $20,000 in 1970. 
Its taxable income (determined without re¬ 
gard to any deduction for charitable con¬ 
tributions) for 1970 Is $100,000. Accordingly. 
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the charitable contributions deduction for 
that year is limited to $5,000 (5 percent of 
$100,000). The excess charitable contribution 
not deductible in 1970 ($15,000) is a carry¬ 
over to 1971. The corporation has taxable 
income (determined without regard to any 
deduction for charitable contributions) of 
$150,000 in 1971 and makes a charitable con¬ 
tribution of $5,000 in that year. For 1971 the 
corporation may deduct as a charitable con¬ 
tribution the amount of $7,500 (6 percent 
of $150,000). This amount consists of the 
$5,000 contribution made In 1971 and of the 
$2,500 carried over from 1970. The remaining 
$12,500 carried over from 1970 and not allow¬ 
able as a deduction for 1971 because of the 
5-percent limitation may be carried over to 
1972. The corporation has taxable Income 
(determined without regard to any deduc¬ 
tion for charitable contributions) of $200,000 
in 1972 and makes a charitable contribution 
of $5,000 in that year. For 1972 the corpora¬ 
tion may deduct the amount of $10,000 (5 
percent of $200,000). This amount consists 
of the 1*5.000 contributed In 1972. and $6,000 
of the $12,500 carried over from 1970 to 1972. 
The remaining $7,500 of the carryover from 
1970 is available for purposes of computing 
the charitable contributions carryover from 
1970 to 1973, 1974. and 1975. 

(2) Effect of net operating loss carry¬ 
overs on carryover of excess contribu¬ 
tions. A corporation having a net operat¬ 
ing loss carryover from any taxable year 
must apply the special rule of section 
170< d) (2) (B) and this subparagraph be¬ 
fore computing under subparagraph (1) 
of this paragraph the excess charitable 
contributions carryover from any tax¬ 
able year. In determining the amount of 
excess charitable contributions that may 
be deducted in accordance with subpara¬ 
graph (1) of this paragraph in taxable 
years succeeding the contribution year, 
the excess of the charitable contributions 
made by a corporation in the contribu¬ 
tions year over the amount deductible in 
such year must be reduced by the amount 
by which such excess reduces taxable 
income for purposes of determining the 
riet operating loss carryover under the 
second sentence of section 172(b) (2) and 
increases a net operating loss carryover 
to a succeeding taxable year. Thus, if 
the excess of the contributions made in 
a taxable year over the amount deducti¬ 
ble in the taxable year is utilized to re¬ 
duce taxable income (under the .provi¬ 
sions of section 172(b)(2)) for such 
year, thereby serving to increase the 
amount of the net operating loss carry¬ 
over to a succeeding taxable year or 
years, no charitable contributions carry¬ 
over will be allowed. If only a portion of 
the excess charitable contributions is so 
used, the charitable contributions carry¬ 
over will be reduced only to that extent. 
The application of this subparagraph 
may be illustrated by the following 
example: 

Example . A corporation, which reports its 
Income on the calendar year basis, makes a 
charitable contribution of $10,000 during 
1971. Its taxable Income for 1971 is $80,000 
(computed without regard to any net oper¬ 
ating loss deduction and computed in ac¬ 
cordance with section 170(b)(2) without 
regard to any deduction for charitable contri¬ 
butions). The corporation has a net operat¬ 
ing loss carryover from 1970 of $80,000. In 
the absence of the net operating loss deduc¬ 
tion the corporation would have been allowed 


a deduction for charitable contributions of 
$4,000 (5 percent of $80,000). After the appli¬ 
cation of the net operating loss deduction 
the corporation is allowed no deduction for 
charitable contributions, and there is a ten¬ 
tative charitable contribution carryover from 
1971 of $10,000. For purposes of determining 
the net operating loss carryover to 1972 the 
corporation computes its taxable Income for 
1971 under section 172(b)(2) by deducting 
the $4,000 charitable contribution. Thus, 
after the $80,000 net operating loss carryover 
is applied against the $76,000 of taxable in¬ 
come for 1971 (computed in accordance with 
section 172(b)(2)), there remains a $ 4,000 
net operating loss carryover to 1972. Since the 
application of the net operating loss carry¬ 
over pf $80,000 from 1970 reduces the taxable 
income for 1971 to zero, no part of the 
$10,000 of charitable contributions in that 
year is deductible under section 170(b)(2). 
However, in determining the amount of the 
allowable charitable contributions carryover 
from 1971 to 1972, 1973, 1974, 1975, and 1976, 
the $10,000 must be reduced by the portion 
thereof ($4,000) which was used to reduce 
taxable income for 1971 (as computed for 
purposes of the second sentence of section 
172(b)(2)) and which thereby served to in¬ 
crease the net operating loss carryover from 
1970 to 1972 from zero to $4,000. 

(3) Effect of net operating loss carry¬ 
back to contribution year. The amount 
of the excess contribution for a contribu¬ 
tion year computed as provided in sub- 
paragraph (1) of this paragraph shall 
not be increased because a net operating 
loss carryback is available as a deduction 
in the contribution year. In addition, in 
determining under the provisions of sec¬ 
tion 172(b)(2) the amount of the net 
operating loss for any year subsequent 
to the contribution year which is a carry¬ 
back or carryover to taxable years 
succeeding the contribution year, the 
amount of any charitable contributions 
shall be limited to the amount of such 
contributions which did not exceed 5 per¬ 
cent of the donor’s taxable income, com¬ 
puted as provided in paragraph (a) of 
tliis section and without regard to any 
of the modifications referred to in section 
172(d), for the contribution year. For 
illustrations see paragraph (d)(2) of 
§ 1.170A-10. 

(4) Effect of net operating loss carry¬ 
back to taxable year succeeding the con¬ 
tribution year . The amount of the char¬ 
itable contribution from a preceding 
taxable year which is deductible (as pro¬ 
vided in this paragraph) in a current 
taxable year (hereinafter referred to in 
this subparagraph as the “deduction 
year”) shall not be reduced because a net 
operating loss carryback is available as a 
deduction in the deduction year. In addi¬ 
tion, in determining under the provisions 
of section 172(b)(2) the amount of the 
net operating loss for any taxable year 
subsequent to the deduction year which 
is a carryback or a carryover to taxable 
years succeeding the deduction year, the 
amount of contributions made in the 
deduction year shall be limited to the 
amount of such contributions, which 
were actually made in such year and 
those which were deductible in such year 
under section 170(d)(2), which did not 
exceed 5 percent of the donor’s taxable 
income, computed as provided in para¬ 
graph (a) of this section and without 
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regard to any of the modifications re¬ 
ferred to in section 172(d), for the de¬ 
duction year. 

(5) Year contribution is made . For 
purposes of this paragraph, contributions 
made by a corporation in a contribution 
year include contributions which, in ac¬ 
cordance with the provisions of section 
170(a) (2) and paragraph (b) of this sec¬ 
tion, are considered as paid during such 
contribution year. 

(d) Effective date. This section applies 
only to contributions paid in taxable 
years beginning after December 31, 1969. 
For purposes of applying section 170(d) 

(2) with respect to contributions paid, or 
treated under section 170(a) (2) as paid, 
in a taxable year beginning before Janu¬ 
ary 1, 1970, subsection (e), and para¬ 
graphs (1), (2), (3), and (4) of subsec¬ 
tion (f) of section 170 shall not apply. 
See section 201(g) (1) (D) of the Tax Re¬ 
form Act of 1969 (83 Stat. 564). 

Par. 7, Section 1.262-1 is amended by 
revising paragraph (b) (5) to read as 
follows: 

§ 1.262—1 Personal, living, and family 
expenses. 

• * * * * 

(b) Examples of personal, living , and 
family expenses. ' • • 

(5) Expenses incurred in traveling 
away from home (which Include trans¬ 
portation expenses, meals, and lodging) 
and any other transportation expenses 
are not deductible unless they qualify as 
expenses deductible under section 162, 
§ 1.162-2, and paragraph (d) of § 1.162-5 
(relating to trade or business expenses), 
section 170 and paragraph (a) (2) of 
§ 1.170-2 or paragraph (g) of § 1.170A-1 
(relating to charitable contributions), 
section 212 and § 1.212-1 (relating to ex¬ 
penses for production of income), section 
213(e) and paragraph (e) of § 1.213-1 
' relating to medical expenses) or section 
217(a) and paragraph (a) of § 12217-1 
(relating to moving expenses). The tax¬ 
payer’s costs of commuting to his place of 
business or employment are personal ex¬ 
penses and do not qualify as deductible 
expenses. The costs of the taxpayer’s 
lodging not incurred in traveling away 
from home are personal expenses and are 
not deductible unless they qualify as de¬ 
ductible expenses under section 217. Ex¬ 
cept as permitted under section 162, 212, 
or 217, the costs of the taxpayer’s meals 
not incurred in traveling away from home 
are personal expenses. 

• • • • * 

Par. 8. Section 1.381(c) (19)-1 is 
amended by revising that part of subsec¬ 
tion (a) which follows subparagraph (2) 
thereof, subparagraphs (3) (i) and (4) 
of paragraph (c), and paragraph (d) (1) 
to read as follows: 

§ 1.381 (c) (19)—1 Charitable contribu¬ 
tions carryovers in certain acquisi¬ 
tions. 

(a) Carryover requirement . • • * 

To determine the amount of excess 
contributions made by a distributor or 
transferor corporation and to integrate 
them with contributions made by the 
acquiring corporation for the purpose of 
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determining the charitable contributions 
deductible by the acquiring corporation 
for its taxable years beginning imme¬ 
diately after the date of distribution or 
transfer, it is necessary to apply the 
provisions of section 170(b)(2) and 
5 1.170-3 (or, if applicable, section 170 
(b)(2) and (d)(2) and 5 1.170A-11) in 
accordance with the conditions and 
limitations of section 381(c) (19) and 
this section. For taxable years beginning 
before January 1, 1970, see § 1.170 for 
provisions of section 170(b)(2) as re¬ 
ferred to in this section. For taxable 
years beginning after December 31, 1969, 
see § 1.170A for provisions of section 170 
(b) (2) or (d) (2) as referred to in this 
section. For special rules for applying 
section 170(d) (2) with respect to con¬ 
tributions paid, or treated as paid, in 
taxable years beginning before January 1, 
1970, see paragraph (d) of § 1.170A-11. 

• * • ♦ ♦ 

(c) Taxable years to which carryovers 
apply and amount deductible. • • • 

(3) Taxable years beginning after De¬ 
cember 31, 1962. (i) If the taxable year 
of the distributor or transferor corpora¬ 
tion ending on the date of distribution or 
transfer begins after December 31, 1962, 
the excess charitable contributions made 
by a distributor or transferor corporation 
in its taxable year ending on the date of 
distribution or transfer and in each of its 
four Immediately preceding taxable years 
(excluding any taxable year beginning 
before January 1, 1962), to the extent 
not deductible by it because of the limita¬ 
tions of section 170(b) (2) in its taxable 
year ending on the date of distribution 
or transfer or its prior taxable years, 
shall be deductible by the acquiring cor¬ 
poration to the extent prescribe . by sec¬ 
tion 170(b) (2) (or, if applicable, section 
170(d)(2)) and subdivision (ii) of this 
subparagraph, in its taxable years w'hich 
begin after the date of distribution or 
transfer. However, any portion of the 
excess charitable contributions made by 
a distributor or transferor corporation 
in a particular taxable year, to which this 
subparagraph is applicable, which is not 
deductible under this section within the 
5 taxable years immediately following 
the taxable year in which the contribu¬ 
tion w'as paid by the distributor or trans¬ 
feror corporation shall not be deductible 
by the acquiring corporation in any other 
taxable year. 

• • • • « 

(4) General rules. No excess chari¬ 
table contributions made by a distributor 
or transferor corporation shall be deduc¬ 
tible by the acquiring corporation in its 
taxable year which includes the date of 
distribution or transfer. In addition, an 
excess charitable contribution made by 
a distributor or transferor corporation in 
a taxable year prior to the taxable year 
of the transfer is only deductible by the 
distributor or transferor corporation, 
subject to the limitations, of section 170 
(b)(2) (or, if applicable, section 170 

(d) (2)), in its subsequent taxable years 
which begin on or before the date of 
distribution or transfer, and by the ac¬ 
quiring corporation in its taxable year 
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or years beginning after the date of dis¬ 
tribution or transfer. 

(d) Rules governing amounts deduct¬ 
ible by acquiring corporations. (1) In 
applying the provisions of section 170 
(b) (2) (or, if applicable, section 170 
<d) (2)) for the purpose of determining 
the amount of excess charitable contri¬ 
butions which are deductible by the ac¬ 
quiring corporation in its taxable years 
beginning after the date of distribution 
or transfer, all taxable years of the dis¬ 
tributor or transferor and acquiring 
corporations which, with respect to a 
particular taxable year beginning after 
the date of distribution or transfer, con¬ 
stitute the same numbered preceding 
taxable year shall together be considered 
as 1 taxable year even though the tax¬ 
able years involved may not end on the 
same date. Thus, for example, all taxable 
years of the distributor or transferor and 
acquiring corporations w r hich, with re¬ 
spect to the first taxable year of the 
acquiring corporation beginning after 
the date of distribution or transfer, con¬ 
stitutes the second preceding taxable 
year shall together be considered as 1 
taxable year even though the taxable 
years involved may not end on the same 
date. Any excess charitable contributions 
carried over from preceding taxable 
years which are considered as 1 tax¬ 
able year shall be taken into account by 
the acquiring corporation as one amount, 
without regard to the extent to which the 
contributions were made by a distributor 
or transferor corporation or the acquir¬ 
ing corporation. 

• • • • • 

Par. 9. Section 1.545 is amended by re¬ 
vising subsections (a) and (b) (2) and 
(9) of section 545, by adding a new sub¬ 
section (d) to section 545, and by revising 
the historical note, as follows: 

§ 1.545 Statutory provision*; undistrib¬ 
uted personal holding company in¬ 
come. 

Sec. 545. Undistributed personal holding 
company income —(a) Definition. For pur¬ 
poses of this part, the term “undistributed 
personal holding company income” means 
the taxable Income of a personal holding 
company adjusted in the manner provided 
in subsections (b), (c), and (d), minus the 
dividends paid deduction as defined in sec¬ 
tion 561. In the case of a personal holding 
company which is a foreign corporation, not 
more than 10 percent in value of the out¬ 
standing stock of which is owned (within 
the meaning of section 958(a)) during the 
last half of the taxable year by U.S. persons, 
the term "undistributed personal holding 
company Income'’ means the amount deter¬ 
mined by multiplying the undistributed per¬ 
sonal holding company income (determined 
without regard to this sentence) by the per¬ 
centage in value of its outstanding stock 
which is the greatest percentage in value of 
its outstanding stock so owned by U.S. per¬ 
sons on any one day during such period. 

• • • • • 

(b) Adjustments to taxable income. • • • 
(2) Charitable contributions. The deduc¬ 
tion for charitable contributions provided 
under section 170 shall be allowed, but in 
computing such deduction the limitations in 
section 170(b)(1) (A), (B), and (D) shall 
apply, and section 170 (b)(2) and (d)(1) 
shall not apply. For purposes of this para¬ 
graph, the term "contribution base" when 
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used In section 170(b) (1) means the taxable 
income computed with the adjustments 
(other than the 5-percent limitation) pro¬ 
vided in section 170 (b)(2) and (d)(1) and 
without deduction of the amount disallowed 
under paragraph (8) of this subsection. 

m • • • • 

(9) Amount of a lien in favor of the United 
States. There shall be allowed as a deduction 
the amount, not to exceed the taxable in¬ 
come of the taxpayer, of any lien In favor of 
the United States (notice of which has been 
filed as provided In section 6323(f)) to which 
the taxpayer is subject at the close of the 
taxable year. The sum of the amounts de¬ 
ducted under this paragraph with respect to 
any lien shall, for the purposes of this section, 
be added to the taxable income of the tax¬ 
payer for the taxable year in which such lien 
is satisfied or released. Where an amount is 
added to the taxable income of a corporation 
by reason of the preceding sentence of this 
paragraph, the shareholders of the corpora¬ 
tion may. pursuant to regulations prescribed 
by the Secretary or his delegate, elect to 
compute the income tax with respect to such 
dividends as are attributable to such amount 
as though they were received ratably over the 
period the lien was in effect. 

• • • • • 

(d) Certain foreign corporations. In the 
case of a foreign corporation all of the out¬ 
standing stock of which during the last half 
of the taxable year is owned by nonresident 
alien Individuals (whether directly or in¬ 
directly through foreign estates, foreign 
trusts, foreign partnerships, or other foreign 
corporations), the taxable Income for pur¬ 
poses of subsection (a) shall be the income 
which constitutes personal holding company 
Income under section 543(a) (7), reduced by 
the deductions attributable to such Income, 
and adjusted, with respect to such Income, 
In the manner provided In subsection (b). 

I Sec. 645 as amended by sec. 32, Technical 
Amendments Act 1958 (72 Stat. 1631); sec. 
3(d), Act of Feb. 2. 1962 (Public Law 87^03. 
76 Stat. 7); sec. 9(d)(2), Rev. Act 1962 (76 
Stat. 1001); secs. 207(b)(5). 209(c)(2), and 
225(1) (1) and (2), Rev. Act 1964 (78 Stat. 
42. 46. 90); sec. 101(b) (2), Federal Tax Hen 
Act 1966 (80 Stat. 1132); sec. 104(h)(3), 
Foreign Investors Tax Act 1966 (80 Stat. 
1560); sec. 201(a)(2)(B), Tax Reform Act 
1969 (83 Stat. 558) ] 

Par. 10. Section 1.545-2 is amended by 
revising paragraph (b) to read as 
follows; 

§ 1.545—2 Adjustment* to taxable in¬ 
come. 

* * • * • 

(b) Charitable contributions — (1) 
Taxable years beginning before Janu¬ 
ary 1, 1970 (i) Section 545(b)(2) pro¬ 
vides that, in computing the deduction 
for charitable contributions for purposes 
of determining undistributed personal 
holding company income of a corpora¬ 
tion for taxable years beginning before 
January 1, 1970, the limitations in sec¬ 
tion 170(b)(1) (A) and (B), relating to 
charitable contributions by individuals, 
shall apply and section 170(b) (2) and 
(5), relating to charitable contributions 
by corporations and carryover of certain 
excess charitable contributions made by 
individuals, respectively, shall not apply. 

(ii) Although the limitations of sec¬ 
tion 170(b) (1) (A) and (B) are 10 and 
20 percent, respectively, of the individ¬ 
ual’s adjusted gross income, the limita¬ 


tions are applied for purposes of section 
545(b) (2) by using 10 and 20 percent, 
respectively, of the corporation’s taxable 
income as adjusted for purposes of sec¬ 
tion 170(b) (2), that is, the same amount 
of taxable income to which the 5-percent 
limitation applied. Thus, the term “ad¬ 
justed gross income’’ when used in sec¬ 
tion 170(b)(1) means the corporation’s 
taxable income computed with the ad¬ 
justments, other than the 5-percent lim¬ 
itation, provided in the first sentence of 
section 170(b)(2). However, a further 
adjustment for this purpose is that the 
taxable income shall also be computed 
without the deduction of the amount dis¬ 
allowed under section 545(b)(8), relat¬ 
ing to expenses and depreciation 
applicable to property of the taxpayer. 
The carryover of charitable contribu¬ 
tions made in a prior year, otherwise 
allowable as a deduction in computing 
taxable income to the extent provided in 
section 170(b) (2) and, with respect to 
contributions paid in taxable years be¬ 
ginning after December 31, 1963, in sec¬ 
tion 170(b)(5), shall not be allowed as 
a deduction in computing undistributed 
personal holding company income for 
any taxable year. 

(iii) See § 1.170-2 with respect to the 
charitable contributions to which the 
10-percent limitation is applicable and 
the charitable contributions to which the 
20-percent limitation is applicable. 

(2) Taxable years beginning after 
December 31 . 1969. (i) Section 545(b) (2) 
provides that, in computing the 
deduction allowable for charitable con¬ 
tributions for purposes of determining 
undistributed personal holding company 
income of a corporation for taxable years 
beginning after December 31. 1969, the 
limitations in section 170(b)(1) (A), 

(B), and (D) (i) (relating to charitable 
contributions by individuals) shall apply, 
and section 170(b) (1) (D) (ii) (relating 
to excess charitable contributions by 
individuals of certain capital gain prop¬ 
erty, section 170(b) (2) (relating to the 
5-percent limitation on charitable con¬ 
tributions by corporations), and section 
170(d) (relating to carryovers of excess 
contributions of individuals and corpora¬ 
tions) shall not apply. 

(ii) Although the limitations of sec¬ 
tion 170(b)(1) (A), (B), and (D) (i) are 
50, 20, and 30 percent, respectively, of an 
individual’s contribution base, these limi¬ 
tations are applied for purposes of sec¬ 
tion 545(b)(2) by using 50, 20, and 30 
percent, respectively, of the corporation’s 
taxable income as adjusted for purposes 
of section 170(b)(2), that is. the same 
amount of taxable income to which the 5- 
percent limitation applies. Thus, the 
term “contribution base” when used in 
section 170(b)(1) means the corpora¬ 
tion’s taxable income computed with the 
adjustments, other than the 5-percent 
limitation, provided in section 170(b) (2). 
However, a further adjustment for this 
purpose is that the taxable income shall 
also be computed without the deduction 
of the amount disallowed under section 
545(b) (8), relating to expenses and de¬ 
preciation applicable to property of the 
taxpayer. The carryover of charitable 


contributions made in a prior year, 
otherwise allowable as a deduction in 
computing taxable income to the extent 
provided in section 170 (b) (1) (D) (ii) 
and (d), shall not be allowed as a deduc¬ 
tion in computing undistributed personal 
holding company income for any taxable 
year. 

(iii) See § 1.170A-8 for the rules with 
respect to the charitable contributions to 
which the 50-, 20-, and 30-percent limi¬ 
tations apply. 

• • * * • 

Par. 11. Section 1.556 is amended by 
revising paragraph (b)(2) of section 556 
and the historical note to read as follows: 

§ 1.556 Slututory provision*; undislrih. 
utctl foreign personal holding com. 
puny income. 

Sec. 556. Undistributed foreign personal 
holding company income. 

• • • • • 

(b) Adjustments to taxable income. • • • 

(2) Charitable contributions. The deduc¬ 
tion for charitable contributions provided 
under section 170 shall be aUowed, but in 
computing such deduction the limitations in 
section 170(b)(1) (A), (B), and (D) shall 
apply, and section 170 (b)(2) and (d)(1) 
shall not apply. For purposes of this para¬ 
graph. the term “contribution base" when 
used in section 170(b) (1) means the taxable 
income computed with the adjustments 
(other than the 5-percent limitation) pro¬ 
vided in section 170 (b)(2) and (d)(1) and 
without the deduction of the amounts dis¬ 
allowed under paragraphs (5) and (6) of 
this subsection or the inclusion In gross in¬ 
come of the amounts includible therein as 
dividends by reason of the application of the 
provisions of section 555(b) (relating to the 
inclusion In gross income of a foreign per¬ 
sonal holding company of its distributive 
share of the undistributed foreign personal 
holding company Income of another com¬ 
pany in which it Is a shareholder). 

• • • • • 
(Sec. 556 as amended by sec. 33, Technical 
Amendments Act 1958 (72 Stat. 1632); secs. 
207(b)(6) and 209(c)(2), Rev. Act 1964 (78 
Stat. 42, 46): sec. 201(a) (2) (B), Tax Reform 
Act 1969 (83 Stat. 558) ( 

Par. 12. Section 1.556-2 is amended by 
revising paragraph (b) to read as 
follows: 

§ 1.556—2 Adjustments to taxable in¬ 
come. 

* * • • • 

(b) Charitable contributions— (1) 
Taxable years beginning before Janu¬ 
ary 1, 1970. (i) Section 556(b)(2) pro¬ 
vides that, in computing the deduction 
for charitable contributions for purpose 
of determining the undistributed foreign 
personal holding company income of ft 
corporation for taxable years beginning 
before January 1, 1970, the limitations in 
section 170(b)(1) (A) and (B), relating 
to charitable contributions by individ¬ 
uals. shall apply and section 170(b) <2) 
and (5), relating to charitable contribu¬ 
tions by corporations and carryover of 
certain excess charitable contributions 
made by individuals, respectively, shall 
not apply. 

(ii) Although the limitations of sec¬ 
tion 170(b)(1) (A) and (B) are 10 and 
20 percent, respectively, of the individ¬ 
ual’s adjusted gross income, the limita¬ 
tions are applied for purposes of section 
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556(b) (2) by using 10 and 20 percent, 
respectively, of the corporation's taxable 
income as adjusted for purposes of sec¬ 
tion 170<b) (2), that is, the same amount 
of taxable income to which the 5-percent 
limitation applied. Thus, the term “ad¬ 
justed gross income” when used in sec¬ 
tion 170(b)(1) means the corporation's 
taxable income computed with the ad¬ 
justments, other than the 5-percent lim¬ 
itation, provided in the first sentence of 
section 170(b)(2). However, a further 
adjustment for this purpose is that the 
taxable income shall also be computed 
without the deduction of the amount dis¬ 
allowed under section 556(b)(5), relat¬ 
ing to expenses and depreciation appli¬ 
cable to property of the taxpayer, and 
section 556(b)(6), relating to taxes and 
contributions to pension trusts, and 
without the inclusion of the amounts in¬ 
cludible as dividends under section 
555(b), relating to the inclusion in gross 
income of a foreign personal holding 
company of its distributive share of the 
undistributed foreign personal holding 
company income of another company in 
which it is a shareholder. The carryover 
of charitable contributions made in a 
prior year, otherwise allowable as a de¬ 
duction in computing taxable income to 
the extent provided in section 170(b) (2) 
and, with respect to contributions paid 
in taxable years beginning after Decem¬ 
ber 31, 1963, in section 170(b) (5), shall 
not be allowed as a deduction in com¬ 
puting undistributed foreign personal 
holding company income for any taxable 
year. 

(iii) See § 1.170-2 with respect to the 
charitable contributions to which the 
10-percent limitation is applicable and 
the charitable contributions to which the 
20-percent limitation is applicable. 

(2) Taxable years beginning after De¬ 
cember 31, 1969 . (i) Section 556(b)(2) 
provides that, in computing the deduc¬ 
tion allowable for charitable contribu¬ 
tions for purposes of determining the 
undistributed foreign personal holding 
company income of a corporation for 
taxable years beginning after Decem¬ 
ber 31, 1969, the limitations in section 
170(b)(1) (A), (B), and (D) (i) (relat¬ 
ing to charitable contributions by indi¬ 
viduals) shall apply, and section 170(b) 

(1) (D) (ii) (relating to excess charitable 
contributions by individuals of certain 
capital gain property), section 170(b) 

(2) (relating to the 5-percent limitation 
on charitable contributions by corpora¬ 
tions), and section 170(d) (relating to 
carryovers of excess contributions of 
individuals and corporations) shall not 
apply. 

(ii) Although the limitations of sec¬ 
tion 170(b)(1) (A), (B). and (D) (i) are 
50 , 20 , and 30 percent, respectively, of 
an individual’s contribution base, these 
limitations are applied for purposes of 
section 556(b) (2) by using 50, 20, and 
30 percent, respectively, of the corpora¬ 
tion’s taxable income as adjusted for 
purposes of section 170(b)(2), that is, 
the same amount of taxable income to 
jnich the 5-percent limitation applies. 
Thus, the term “contribution base” when 
used in section 170(b) (1) means the cor¬ 
poration's taxable income computed with 


the adjustments, other than the 5-per- 
cent limitation, provided in section 170 
(b)(2). However, a further adjustment 
for this purpose is that the taxable in¬ 
come shall also be computed without the 
deduction of the amount disallowed 
under section 556(b) (5). relating to ex¬ 
penses and depreciation applicable to 
property of the taxpayer, and section 
556(b)(6), relating to taxes and con¬ 
tributions to pension trusts, and with¬ 
out the inclusion of the amounts in¬ 
cludible as dividends under section 
555(b), relating to the inclusion in 
gross income of a foreign personal 
holding company of its distributive 
share of the undistributed foreign per¬ 
sonal holding company income of an¬ 
other company in which it is a share¬ 
holder. The carryover of charitable con¬ 
tributions made in a prior year, otherwise 
allowable as a deduction in computing 
taxable income to the extent provided in 
section 170 (b) (1) (D) (ii) and (d), shall 
not be allowed as a deduction in com¬ 
puting undistributed foreign personal 
holding company income for any tax¬ 
able year. 

(iii) See § 1.170A-8 for the rules with 
respect to the charitable contributions 
to which the 50-, 20-, and 30-percent 
limitations apply. 

• • • • • 

Par. 13. Section 1.809 is amended by 
revising subsections (d)(ll), (e) (3) and 
(5), and (g)(3) of section 809 and the 
historical note to read as follows: 

§ 1.809 Statutory provisions; life insur¬ 
ance companies; in general. 

Sec. 809. In general. • • • 

(d) Deductions . • • • 

(11) Certain mutualization distributions. 
The amount of distributions to shareholders 
made in 1958, 1959, 1960. 1961, and 1962 in 
acquisition of stock pursuant to a plan of 
mutualization adopted before January 1, 
1958. 

* • • • • 

(e) Modifications. • * • 

(3) Charitable, etc., contributions and 
gifts. In applying section 170— 

(A) The limit on the total deductions 
under such section provided by section 170 
(b)(2) shall be 5 percent of the gain from 
operations computed without regard to— 

(i) The deduction provided by section 170, 

(11) The deductions provided by para¬ 
graphs (3), (5), (6), and (8) of subsection 
(d), and 

(ill) Any operations loss carryback to the 
taxable year under section 812; and 

(B) Under regulations prescribed by the 
Secretary or his delegate, a rule similar to 
the rule contained In section 170(d)(2)(B) 
shall be applied. 


(5) Net operating loss deduction. Except 
as provided by section 844, the deduction for 
net operating losses provided in section 172 
shall not be allowed. 


(g) Limitations on deduction for certain 
mutualization distributions. • • * 

(3) Application of section 815 . That por¬ 
tion of any distribution with respect to which 
a deduction is allowed under subsection (d) 
(11) shall not be treated as a distribution to 
shareholders for purposes of section 815; ex¬ 
cept that in the case of any distribution made 
in 1959, 1960. 1961, or 1962. such portion shall 
be treated as a distribution with respect to 
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which a reduction is required under section 
815(e)(2)(B). 

| Sec. 809 as added by sec. 2, Life Insurance 
Company Income Tax Act 1959 (73 Stat. 121); 
amended by sec. 2. Act of June 27, 1961 (Pub¬ 
lic Law 87-59, 75 Stat. 120, 121); sec. 3. Act 
of October 10, 1962 (Public Law 87-790, 76 
Stat. 808); sec. 3, Act of October 23. 1962 
(Public Law 87-858. 76 Stat. 1134); secs. 214 
(b)(4) and 228(a), Rev. Act 1964 (78 Stat. 
55. 98); secs. 201(a)(2)(C) and 907(c)(2) 
(B), Tax Reform Act 1969 (83 Stat. 558, 717) ] 

Par. 14. Section 1.809-6 is amended by 
revising that part of paragraph (c) (2) 
which precedes subdivision (i) thereof to 
read as follows: 

§ 1.809—6 Modifications* 

• • • • * 

(c) Charitable, etc., contributions and 
gifts. * • * 

(2) In applying the first sentence of 
section 170(b) (2) as contained in § 1.170 
or, in the case of taxable years beginning 
after December 31, 1969, section 170(d) 
(2) (B) as contained in § 1.170A, any 
excess of the charitable contributions 
made by a life insurance company in a 
taxable year over the amount deductible 
in such year under the limitation con¬ 
tained in subparagraph (1) of this para¬ 
graph, shall be reduced to the extent that 
such excess: 


Par. 15. Section 1.1001-1 is amended 
by revising paragraph (e)(1) to read as 
follows: 

§ 1.1001—1 Computation of gain or loss. 
• • • • • 

(e) Transfers in part a sale and in part 
a gift. (1) Where a transfer of property 
is in part a sale and in part a gift, the 
transferor has a gain to the extent that 
the amount realized by him exceeds his 
adjusted basis in the property. However, 
no loss is sustained on such a transfer if 
the amount realized is less than the ad¬ 
justed basis. For the determination of 
basis of property in the hands of the 
transferee, see § 1.1015-4. For the allo¬ 
cation of the adjusted basis of property 
in the case of a bargain sale to a chari¬ 
table organization, see § 1.1011-2. 

• • • • • 

Par. 16. Section 1.1011 is amended by 
revising section 1011 and by adding a 
historical note to read as follows: 

§1.1011 Statutory provision*; adjusted 
basis for determining gain or loss. 

Sec. 1011. Adjusted basis for determining 
gain or loss —(a) General rule. The adjusted 
basis for determining the gain or loss from 
the 6ale or other disposition of property, 
whenever acquired, shall be the basis (deter¬ 
mined under section 1012 or other applicable 
sections of this subchapter and subchapters 
C (relating to corporate distributions and 
adjustments), K (relating to partners and 
partnerships), and P (relating to capital 
gains and losses)), adjusted as provided In 
section 1010. 

(b) Bargain sale to a charitable organiza¬ 
tion. If a deduction is allowable under section 
170 (relating to charitable contributions) by 
reason of a sale, then the adjusted basis for 
determining the gain from such sale shall 
be that portion of the adjusted basis which 
bears the same ratio to the adjusted basis 
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as the amount realized bears to the fair 
market value of the property. 

[Sec. 1011 as amended by sec. 201(f), Tax 
Reform Act 1969 ( 83 Stat. 564)] 

Par. 17. Immediately after § 1.1011-1 
the following new section is added. 

§ 1.1011—2 Bargain sale to a charitable 
organization. 

(a) In general. (1) If for the taxable 
year a charitable contributions deduction 
Is allowable under section 170 by reason 
of a sale or exchange of property, the 
taxpayer’s adjusted basis of such prop¬ 
erty for purposes of determining gain 
from such sale or exchange must be com¬ 
puted as provided in section 1011(b) and 
paragraph (b) of this section. If after 
applying the provisions of section 170 for 
the taxable year, including the percent¬ 
age limitations of section 170(b), no de¬ 
duction is allowable under that section by 
reason of the sale or exchange of the 
property, section 1011(b) does not apply 
and the adjusted basis of the property is 
not required to be apportioned pursuant 
to paragraph (b) of this section. In such 
case the entire adjusted basis of the prop¬ 
erty is to be taken into account in deter¬ 
mining gain from the sale or exchange, 
as provided in § 1.1001-1 (e). In ascer¬ 
taining whether or not a charitable con¬ 
tributions deduction is allowable under 
section 170 for the taxable year for such 
purposes, that section is to be applied 
without regard to this section and the 
amount by which the contributed portion 
of the property must be reduced under 
section 170(e)(1) is the amount deter¬ 
mined by taking into account the amount 
of gain which would have been ordinary 
income or long-term capital gain if the 
entire property had been sold by the 
donor at its fair market value at the time 
of the sale or exchange. 

(2) If in the taxable year there is a 
sale or exchange of property which gives 
rise to a charitable contribution which is 
carried over under section 170(b) (1) (D) 
(ii) or section 170(d) to a subsequent 
taxable year or is postponed under sec¬ 
tion 170(a) (3) to a subsequent taxable 
year, section 1011(b) and paragraph (b) 
of this section must be applied for pur¬ 
poses of apportioning the adjusted basis 
of the property for the year of the sale 
or exchange, whether or not such con¬ 
tribution is allowable as a deduction un¬ 
der section 170 in such subsequent year. 

(3) If property is transferred subject 
to an indebtedness, the amount of the in¬ 
debtedness must be treated as an amount 
realized for purposes of determining 
whether there is a sale or exchange to 
which section 1011(b) and this section 
apply, even though the transferee does 
not agree to assume or pay the indebted¬ 
ness. 

(4) (i) Section 1011(b) and this sec¬ 
tion apply where property is sold or ex¬ 
changed in return for an obligation to 
pay an annuity and a charitable contri¬ 
butions deduction is allowable under sec¬ 
tion 170 by reason of such sale or ex¬ 
change. 

(ii) If in such case the annuity re¬ 
ceived in exchange for the property is 
nonassignable, or is assignable but only 
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to the charitable organization to which 
the property is sold or exchanged, and 
if the transferor is the only annuitant 
or the transferor and a designated sur¬ 
vivor annuitant or annuitants are the 
only annuitants, any gain on such ex¬ 
change is to be reported as provided in 
example (8) in paragraph (c) of this 
section. In determining the period over 
which gain may be reported as provided 
in such example, the life expectancy of 
the survivor annuitant may not be taken 
into account. The fact that the transferor 
may retain the right to revoke the sur¬ 
vivor's annuity or relinquish his own 
right to the annuity will not be consid¬ 
ered, for purposes of this subdivision, to 
make the annuity assignable to someone 
other than the charitable organization. 
Gain on an exchange of the type de¬ 
scribed in this subdivision pursuant to 
an agreement which is entered into after 
December 19, 1969, and before May 3, 
1971, may be reported as provided in 
example (8) in paragraph (c) of this sec¬ 
tion. even though the annuity is assign¬ 
able. 

(iii) In the case of an annuity to which 
subdivision (ii) of this subparagraph ap¬ 
plies, the gain unreported by the trans¬ 
feror with respect to annuity payments 
not yet due when the following events 
occur is not required to be included in 
gross income of any person where— 

(a) The transferor dies before the en¬ 
tire amount of gain has been reported 
and there is no surviving annuitant, or 

(b) The transferor relinquishes the 
annuity to the charitable organization. 

If the transferor dies before the entire 
amount of gain on a two-life annuity has 
been reported, the unreported gain is 
required to be reported by the surviving 
annuitant or annuitants with respect to 
the annuity payments received by them. 

(b) Apportionment of adjusted basis. 
For purposes of determining gain on a 
sale or exchange to which this paragraph 
applies, the adjusted basis of the prop¬ 
erty which is sold or exchanged shall be 
that portion of the adjusted basis of the 
entire property which bears the same 
ratio to the adjusted basis as the amount 
realized bears to the fair market value 
of the entire property. The amount of 
such gain which shall be treated as 
ordinary income (or long-term capital 
gain) shall be that amount which bears 
the same ratio to the ordinary income 
(or long-term capital gain) which would 
have been recognized if the entire prop¬ 
erty had been sold by the donor at its 
fair market value at the time of the sale 
or exchange as the amount realized on 
the sale or exchange bears to the fair 
market value of the entire property at 
such time. The terms “ordinary income" 
and “long-term capital gain", as used in 
this section, have the same meaning as 
they have in paragraph (a) of § 1.170A-4. 
For determining the portion of the ad¬ 
justed basis, ordinary income, and long¬ 
term capital gain allocated to the con¬ 
tributed portion of the property for pur¬ 
poses of applying section 170(e)(1) and 
paragraph (a) of § 1.170A-4 to the con¬ 
tributed portion of the property, and for 
determining the donee’s basis in such 


contributed portion, see paragraph (c) 
(2) and (4) of § 1.170A-4. For determin¬ 
ing the holding period of such contrib¬ 
uted portion, see section 1223(2) and the 
regulations thereunder. 

(c) Illustrations. The application of 
this section may be illustrated by the 
following examples, which are supple¬ 
mented by other examples in paragraph 
(d) of § 1.170A-4: 

Example (1). In 1970, A, a calendar-year 
Individual taxpayer, sells to a church for 
$4,000 stock held for more than 6 months 
which has an adjusted basis of $4,000 and ii 
fair market value of $10,000. A’s contribu¬ 
tion base for 1970, as defined in section 170 
(b) (1) (F), Is $100,000, and during that year 
ho makes no other charitable contributions. 
Thus, A makes a charitable contribution to 
the church of $6,000 ($10,000 value — $4,000 
amount realized). Without regard to this 
section, A Is allowed a deduction under sec¬ 
tion 170 of $6,000 for his charitable contri¬ 
bution to the church, since there is no re¬ 
duction under section 170(e) (1) with respect 
to the long-term capital gain. Accordingly, 
under paragraph (b) of this section the ad¬ 
justed basis for determining gain on the bar¬ 
gain sale is $1,600 ($4,000 adjusted basis 
X$4,000 amount realized/$10.000 value of 
property). A has recognized long-term cap¬ 
ital gain of $2,400 ($4,000 amount realized 
— $1,600 adjusted basis) on the bargain sale. 

Example (2). The facts are the same as in 
example (1) except that A also makes a 
charitable contribution In 1970 of $50,000 
cash to the church. By reason of section 
170(b)(1)(A), the deduction allowed under 
section 170 for 1970 is $50,000 for the amount 
of cash contributed to the church; however, 
the $6,000 contribution of property is car¬ 
ried over to 1971 under section 170(d). Under 
paragraphs (a)(2) and (b) of this section 
the adjusted basis for determining gain for 
1970 on the bargain sale in that year is 
$1,600 ($4,000 x $4,000/$10,000). A has a rec¬ 
ognized long-term capital gain for 1970 of 
$2,400 ($4,000—$1,600) on the sale. 

Example (3). In 1970, C, a calendar-year 
Individual taxpayer, makes a charitable con¬ 
tribution of $50,000 cash to a church. In 
addition, he sells for $4,000 to a private 
foundation not described in section 170(b) 

(I) (E) stock held for more than 6 months 

which has an adjusted basis of $4,000 and a 
fair market value of $10,000. Thus, C makes 
a charitable contribution of $6,000 of such 
property to the private foundation ($10,000 
value —$4,000 amount realized). C*s con¬ 
tribution base for 1970. as defined In section 
170(b)(1)(F), is $100,000, and during that 
year he makes no other charitable contribu¬ 
tions. By reason of section 170(b) (1) (A), the 
deduction allowed under section 170 for 1970 
is $50,000 for the amount of cash contributed 
to the church. Under section 170 (e)( 1 )(B) 
(ii). applied without regard to section 1011 
(b), the $6,000 contribution of stock is re¬ 
duced to $3,000 ($6.000-150% X ($10,000 

value of stock —$4,000 adjusted basls)l). 
However, by reason of section 170 (b)( 1 )(B) 

(II) , applied without regard to section 1011 

(b). no deduction is allowed under section 
170 for 1970 or any other year for the reduced 
contribution of $3,000 to the private founda¬ 
tion. Accordingly, paragraph (b) of this sec¬ 
tion does not apply for purposes of appor¬ 
tioning the adjusted basis of the stock sold 
to the private foundation, and under § 1.1001- 
1(e) the recognized gain on the bargain sals 
Is $0 ($4,000 amount realized —$4,000 

adjusted basis). 

Example (4). In 1970, B, a calendar-year 
Individual taxpayer, sells to a church for 
$2,000 stock held for not more than 6 months 
which has an adjusted basis of $4,000 and a 
fair market value of $10,000. B's contribution 
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base for 1970, as defined in section 170(b) 
(1) (F), is $20,000 and during such year B 
makes no other charitable contributions. 
Thus, be makes a charitable contribution 
to the church of $8,000 ($10,000 value 
-$2,000 amount realized). Since without 
regard to this section B Is allowed a deduc¬ 
tion under section 170 of $2,000 ($8,000 

- ($10,000 value—$4,000 adjusted basis]) for 
his charitable contribution of $8,000 to the 
church, under paragraph (b) of this section 
the adjusted basis for determining gain on 
the bargain sale is $800 ($4,000 adjusted basis 
X $2,000 amount realized/$10.000 value of 
Block.). Accordingly, B has a recognized 
short-term capital gain of $1,200 ($2,000 
amount realized —$800 adjusted basis) on 
the bargain sale. After applying section 1011 

(b) and paragraphs (a)(1) and (c) (2) (1) of 
5 1.170A—4, B is allowed a charitable con¬ 
tributions deduction for 1970 of $3,200 
($ 8,000 value of gift - ($8,000-($4,000 ad¬ 
justed basis of property x $8,000 value or 
gift/$10,000 value of property) ]). 

Example (5). The facts are the same as In 
Example (4) except that B sells the property 
to the church for $4,000. Thus, B makes a 
charitable contribution to the church of 
$6,000 ($10,000 value —$4,000 amount real¬ 
ized). Since without regard to this section B 
is allowed a deduction under section 170 for 
1070 of $0 ($6,000- ($10,000 value-$4,000 ad¬ 
justed basis]) under section 170, paragraph 
(b) of this section does not apply for pur¬ 
poses of apportioning the adjusted basis of 
the property, and under § 1.1001-1 (e) the 
recognized gain on the bargain sale Is $0 
($4,000 amount realized —$4,000 adjusted 
basis). 

Example (6). The facts are the same as in 
Example (4) except that B sells the property 
to the church for $6,000. Thus, B makes a 
charitable contribution to the church of 
$4,000 ($10,000 value —$6,000 amount real¬ 
ized). Since without regard to this section B 
is allowed a deduction under section 170 for 
1970 of $0 ($4,000 gift -($10,000 value of 
property —$4,000 adjusted basis]), para¬ 
graph (b) of this section does not apply for 
purposes of apportioning the adjusted basis 
of the property, and under S 1.1001-1 (e) the 
recognized short-term capital gain on the 
bargain sale is $2,000 ($6,000 amount real¬ 
ized — $4,000 adjusted basis). 

Example (7). In 1970. C. a calendar-year 
Individual taxpayer, sells to a church for 
$4,000 tangible personal property used in his 
business for more than 6 months which has 
an adjusted basis of $4,000 and a fair mar¬ 
ket value of $10,000. Thus. C makes a chari¬ 
table contribution to the church of $6,000 
($10,000 value —$4,000 amount realized). C’s 
contribution base for 1970. as defined in sec¬ 
tion 170(b)(1)(F), is $100,000 and during 
such year he makes no other charitable con¬ 
tributions. If C had sold the property at Its 
fair market value at the time of its contribu¬ 
tion, it is assumed that under section 1245 
$4,000 of the gain of $6,000 ($10,000 value — 
$4,000 adjusted basis) would have been 
treated as ordinary income. Thus, there 
would have been long-term capital gain of 
$2,000. It is also assumed that the church 
aoes not put the property to an unrelated 
JJJ* M defined in paragraph (b)(3) of § 1.- 
170A-4. since without regard to this section 
c is allowed a deduction under section 170 of 
$2,000 ($6,000 gift —$4,000 ordinary income), 
^ T1t J er Paragraph (b) of this section the ad¬ 
justed basis for determining gain on the bar- 
■J* is $1,600 ($4,000 adjusted baste 
* $4,000 amount realized/$l0,000 value of 
property). Accordingly, C has a recognized 
F m of $2,400 ($4,000 amount realized 

— $1,600 adjusted basis) on the bargain sale, 
consisting of ordinary income of $1,600 
($4,000 ordinary income X $4,000 amount 
realized/$io,000 value of property) and of 
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long-term capital gain of $800 ($ 2,000 long¬ 
term gain X $4,000 amount reallzed/$ 10,000 
value of property). After applying section 
1011 (b) and paragraphs (a) and (c) ( 2 ) ( 1 ) of 
§ 1.170A—4, C is allowed a charitable contri¬ 
butions deduction for 1970 of $3,600 ($6,000 
gift —($4,000 ordinary income X $6,000 value 
of gift/$ 10,000 value of property]). 

Example ( 8 ). (a) On January 1 , 1970. A. 
a male of age 65, transfers capital assets con¬ 
sisting of securities held for more than 6 
months to a church in exchange for a prom¬ 
ise by the church to pay A a nonassignable 
annuity of $5,000 per year for life. The an¬ 
nuity Is payable monthly with the first pay¬ 
ment to be made cm February 1, 1970. A’s 
contribution base for 1970, as defined in sec¬ 
tion 170(b)(1)(F), is $200,000, and during 
that year he makes no other charitable con¬ 
tributions. On the date of transfer the se¬ 
curities have a fair market value of $ 100,000 
and an adjusted basis to A of $20,000. 

(b) The present value of the right of a 
male age 65 to receive a life annuity of 
$5,000 per annum, payable in equal install¬ 
ments at the end of each monthly period, 
is $59,755 ($5.000x(11.469-f0.482I). deter¬ 
mined In accordance with section 101 (b) of 
the Code, paragraph (e) (1) (ill) (b) (2) of 
§ 1.101-2, and section 3 of Rev. Rul. 62-216, 
C.B. 1962-2, 30. Thus, A makes a charitable 
contribution to the church of $40,245 
($100,000—$59,755). Without regard to this 
section, A 1s allowed a deduction under sec¬ 
tion 170 of $40,245 for his charitable con¬ 
tribution to the church, since the property 
contributed is not section 170(e) capital 
gain property within the meaning of para¬ 
graph (b) (3) of 5 1.170A—4 and no reduc¬ 
tion of the contribution 1 s made under sec¬ 
tion 170(e)(1). 

(c) Under paragraph (b) of this section, 
the adjusted basis for determining gain on 
the bargain sale is $11,951 ($20.000x$59,755/ 
$100,000). Accordingly, A has a recognized 
long-term capital gain of $47,804 ($59,765- 
$11,951) on the bargain sale. Such gain is 
to be reported by A ratably over the period of 
years measured by the expected return multi¬ 
ple under the contract, but only from that 
portion of the annual payments which is a 
return of his Investment in the contract 
under section 72 of the Code. For such pur¬ 
poses. the investment in the contract is 
$59,755, that is, the present value of the 
annuity. 

(d) The computation and application of 
the exclusion ratio, the gain, and the ordi¬ 
nary annuity Income are as follows, deter¬ 
mined by using the expected return multiple 
of 15.0 applicable under Table I of $ 1.72-9: 


A’s expected return (annual pay¬ 
ments of $5,000 X 15) _.£75. 000. 00 

Exclusion ratio ($59,755 invest¬ 
ment in contract divided by 
expected return of $75,000) 79.7% 

Annual exclusion (annual pay¬ 
ments of $5,000X79.7% ). $3, 985. 00 

Ordinary annuity income 

($5.000 —$3,985)... $1,015.00 

Long-term capita] gain per year 
($47,804/15) with respect to 
the annual exclusion_ $ 3 . 186. 93 


(e) The exclusion ratio of 79.7 percent ap¬ 
plies throughout the life of the contract. 
During the first 15 years of the annuity, A is 
required to report ordinary income of 
$1,015 and long-term capital gain of 
$3,186.93 with respect to the annuity pay¬ 
ments he receives. After the total long-term 
capital gain of $47,804 has been reported by 
A, he is required to report only ordinary in¬ 
come of $1,015.00 per annum with respect to 
the annuity payments he receives. 

(d) Effective date. This section applies 
only to sales and exchanges made after 
December 19, 1969. 
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Par. 18. Section 1.1012-2 is revised to 
read as follows: 

§ 1.1012—2 Transfers in part a vule and 
in part a gift. 

For rules relating to basis of property 
acquired in a transfer which is in part 
a gift and m part a sale, see § 1.170A-4 
(c), § 1.1011-2(b), and § 1.1015-4. 

Par. 19. Section 1.1015—4 is amended 
by revising that part of paragraph (a) 
which follows subparagraph (2) thereof 
to read as follows: 

§ 1.1015—4 Transfers in part a gift and 
in part a sale. 

(a) General rule. * • • 

For determining loss, the unadjusted 
basis of the property in the hands of the 
transferee shall not be greater than the 
fair market value of the property at the 
time of such transfer. For determination 
of gain or loss of the transferor, see 
§ 1.1001-1 (e) and I 1.1011-2. For special 
rule where there has been a charitable 
contribution of less than a taxpayer's 
entire interest in property, see section 
170(e)(2) and § 1.170A-4<c). 

Par. 20. Section 1.1245-4 is amended 
by revising paragraph (a)(1) to read as 
follows: 

§ 1.1245—4 Exceptions and limitations. 

(a) Exception for gifts— (1) General 
rule. Section 1245(b)(1) provides that 
no gain shall be recognized under section 
1245(a)(1) upon a disposition by gift. 
For purposes of this paragraph, the term 
“gift” means, except to the extent that 
subparagraph (3) of this paragraph ap¬ 
plies, a transfer of property which, in the 
hands of the transferee, has a basis de¬ 
termined under the provisions of section 
1015 (a) or (d) (relating to basis of prop¬ 
erty acquired by gifts). For reduction in 
amount of charitable contribution in 
case of a gift of section 1245 property, see 
section 170(e) and the regulations 
thereunder. 

• • • • • 

(FR Doc.72-16703 FUed 10-3-72;8:45 am] 
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part 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Appreciated Property Used To 
Redeem Stock 

On May 20, 1971, there was published 
in the Federal Register (36 F.R. 9138) 
a notice of proposed rule making with 
respect to the amendment of the Income 
Tax Regulations (26 CFR Part 1) to 
conform such regulations to section 311 
(d) of the Internal Revenue Code of 
1954, relating to appreciated property 
used to redeem stock, as added by sec¬ 
tion 905 of the Tax Reform Act of 1969 
(Public Law 91-172). After considera¬ 
tion of all such relevant matters as 
were presented by interested persons re¬ 
garding the rules proposed, the amend¬ 
ment to the regulations as proposed is 
hereby adopted, subject to the changes 
set forth below: 
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Paragraph 1. Section 1.311-1, as set 
forth in paragraph (4) of the appendix 
to the notice of proposed rule making, 
is changed by revising paragraph (a) to 
read as set forth below. 

Par. 2. Section 1.311-2, as set forth in 
paragraph (5) of the appendix to the 
notice of proposed rule making, is 
changed by revising paragraphs (a)(2), 
(b)(2), (c)(1), (d), and (h) to read as 
set forth below. 

(Sec. 7805, Internal Revenue Code of 1954, 
68A Stat. 917; 26 U.S.C. 7805) 

[seal] Johnnie M. Walters, 

Commissioner of Internal Revenue. 

Approved: September 27, 1972. 

Frederic W. Hickman, 

Assistant Secretary of the 
Treasury. 

In order to c onfor m the Income Tax 
Regulations (26 CFR Part 1) to the pro¬ 
visions of section 905 of the Tax Reform 
Act of 1969 (83 Stat. 713), such regula¬ 
tions are amended as follows: 

Paragraph 1. Section 1.301 is amended 
by revising subsections (b) (1) (B) (ii) 
and (d) (2) (B) of section 301 and the 
historical note to read as follows: 

§ 1.301 Statutory provisions; distribu¬ 
tions of properly. 

Sec. 301. Distributions of property. * ' ' 

(b) Amount distributed —(1) General rule. 

m • * 

(B) Corporate distributees. • • • 

(11) The adjusted basis (In the hands of 
the distributing corporation immediately 
before the distribution) of the other prop¬ 
erty received, increased In the amount of 
gain to the distributing corporation which 
is recognized under subsection (b), (c), or 
(d) of section 311, under section 341(f), or 
under section 617(d)(1), 1245(a), 1250(a), 
1251(c), or 1252(a). 

• • ♦ • • 

(d) Basis. • • • 

(2) Corporate distributees. • • • 

(B) The adjusted basis (in the hands of 
the distributing corporation immediately be¬ 
fore the distribution) of such property, in¬ 
creased In the amount of gain to the distrib¬ 
uting corporation which is recognized under 
subsection (b), (c), or (d) of section 311, 
under section 341(f), or under section 617 
(d)(1), 1245(a), 1250(a), 1251(c). or 1252 
(a). 


[Sec. 301 as amended by secs. 5 (a) and (b), 
and 13(f)(2), Rev. Act 1962 ( 76 Stat. 977, 
1035); sec. 231(b)(2), Rev. Act 1964 (78 
Stat. 105); sec. 1(b) (1). Act of Aug. 22. 1964 
(Public Law 88-484, 78 Stat. 597); sec. 1(b) 
(2). Act of Sept. 12, 1966 (Public Law 89-670, 
80 Stat. 762); secs. 211(b) (1) and (2), and 
905(b) (2). Tax Reform Act of 1969 (83 Stat. 
570, 714) 1 

Par. 2. Section 1.301-1 is amended by 
revising paragraph (d), paragraph 
(h) (2) (ii) (5), paragraph (J)(l), and 
paragraph (n) (2). These revised provi¬ 
sions read as follows: 

§ 1.301—1 Rules applicable with rrspeet 
to distributions of money and other 
property. 

• * • • • 

(d> Distributions of property to cor¬ 
porate shareholders. If property (other 
than money and other than the obliga¬ 
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tions of the distributing corporation) is 
distributed in kind to a shareholder 
which is a corporation and the fair mar¬ 
ket value of such property Is greater than 
the adjusted basis in the hands of the dis¬ 
tributing corporation, only the adjusted 
basis of such property (determined 
immediately before the distribution and 
increased for any gain recognized to 
the distributing corporation under sec¬ 
tion 311 (b), (c), or (d), or under 
section 341(f), 617(d), 1245(a), 1250(a). 
1251(c). or 1252(a)) shall be taken into 
account under section 301(c). Thus, in 
such a case; the amount of such a divi¬ 
dend in kind under section 301(c)(1) 
may not exceed such adjusted basis. 
Similarly, in such cases where the dis¬ 
tribution is not out of earnings and 
profits, the amount of the reduction in 
basis of the shareholder's stock and the 
amount of any gain resulting from such 
distribution are determined by reference 
to the adjusted basis of the property dis¬ 
tributed. If the property distributed Is 
money, the amount of the distribution 
shall be the amount of such money. If 
the property distributed consists of the 
obligations of the distributing corpora¬ 
tion, or stock of the distributing corpora¬ 
tion treated as property under section 
305(b), or rights to acquire such stock 
treated as property under section 305(b), 
the amount of such distribution shall be 
an amount equal to the fair market value 
of such obligations, stock, or rights. For 
special rules as to distributions by a for¬ 
eign corporation of property (other than 
money, the obligations of the distribut¬ 
ing corporation, stock of the distributing 
corporation treated as property under 
section 305(b), or rights to acquire such 
stock treated as property under section 
305(b)) after December 31. 1962, to a 
shareholder which is a corporation, see 
section 301(b) (1) (C) and paragraph (n) 
of this section. 


(h) Basis. • • • 

( 2 ) • • • 

<ii) • • • 

(b) The adjusted basis (in the hands 
of the distributing corporation immedi¬ 
ately before the distribution) of such 
property increased in the amount of gain 
to the distributing corporation which is 
recognized under section 311(b) (relat¬ 
ing to distributions of LIFO inventory), 
section 311(c) (relating to distributions 
of property subject to liabilities in excess 
of basis), section 311(d) (relating to ap¬ 
preciated property used to redeem stock). 
section 341(f) (relating to certain sales 
of stock of consenting corporations), 
section 617(d) (relating to gain from 
dispositions of certain mining property), 
section 1245(a) or 1250(a) (relating to 
gain from dispositions of certain depre¬ 
ciable property), section 1251(c) (relat¬ 
ing to gain from disposition of farm re¬ 
capture property), or section 1252(a) 
(relating to gain from disposition of 
farm land); 

• • • * + 

(j) Transfers for less than fair market 
value. • • • 

(1) Where the fair market value of the 
property equals or exceeds its adjusted 


basis in the hands of the distributing 
corporation the amount of the distribu¬ 
tion shall be the excess of the adjusted 
basis (Increased by the amount of gain 
recognized under section 311 (b), (c), or 
(d>, or under section 341(f), 617(d), 
1245(a). 1250(a), 1251(c), or 1252(a) to 
the distributing corporation) over the 
amount paid for the property; 

• • • • • 

(n) Distributions of certain property 
by foreign corporations to corporate 
shareholders. • • • 

(2) If any deduction is allowable to 
the recipient under section 245 with re¬ 
spect to a distribution of property de¬ 
scribed in subparagraph (1) of this para¬ 
graph and if the fair market value of 
the property exceeds its adjusted basis 
in the hands of the distributing corpo¬ 
ration (increased by any gain to the dis¬ 
tributing corporation recognized under 
section 311 (b), (c), or (d), or under 
section 341(f), 617(d), 1245(a), 1250(a), 
1251(c). or 1252(a)), then the amount 
taken into account under section 301 (c) 
shall be determined under subparagraph 
(3) of this paragraph. 

In order to determine such amount^- 

(i) First, compute the portion, if any. 
of the adjusted basis of the property ( in¬ 
creased by any gain to the distributing 
corporation recognized under section 311 

(b) , (c), or (d), or under section 341(f), 
617(d), 1245(a), 1250(a), 1251(c), or 
1252(a)) which is out of earnings and 
profits of the taxable year (within the 
meaning of section 316(a) (2)). 

(ii) Second, compute the portion, if 
any, of the adjusted basis of the property 
(increased by any gain to the distribut¬ 
ing corporation recognized under section 
311 (b), (c), or (d), or under section 
341(f), 617(d). 1245(a), 1250(a), 1251 

(c) , or 1252(a)) which is out of earnings 
and profits accumulated during the por¬ 
tion of the uninterrupted period de¬ 
scribed in section 245(a) which ends at 
the beginning of the taxable year. 

(iii) Third, compute the portion, if 
any, of the adjusted basis of the prop¬ 
erty (increased by any gain to the dis¬ 
tributing corporation recognized under 
section 311 (b), (c), or (d). or under 
section 341(f), 617(d), 1245(a), 1250(a), 
1251(c), or 1252(a)) which is out of 
sources other than earnings and profits 
of the taxable year and earnings and 
profits accumulated during the uninter¬ 
rupted period described in section 245(a). 

(iv) Fourth, with respect to each of 
the portions computed under subdivisions 
(i), (ii), and (iii) of this subparagraph, 
determine the proportionate part of the 
fair market value of the property attrib¬ 
utable to such portion. The proportionate 
part of the fair market value attribut¬ 
able to each portion shall be such fair 
market value multiplied by the ratio 
which such portion bears to the sum of 
all portions. 

• • • • • 

Par. 3. Sec. 1.311 is amended by revis¬ 
ing subsection (a) of. and adding a new 
subsection (d) to, section 311, and by 
inserting a historical note. These revised 
and added provisions read as follows: 
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§1.311 Statutory provisions; taxability 
or corporation on distribution. 

Sec. 311. Taxability of corporation on dfs- 
tr. button —(a) General rule. Except as pro¬ 
vided in subsections (b), (c), and (d) of 
Oils section and section 453(d), no gain or 
loss shall be recognized to a corporation on 
the distribution with respect to its stock, 
of— 

(1) Its stock (or rights to acquire its 
stock) . or 

(2) Property. 

• • • • • 

(d) Appreciated property used to redeem 

stock. 

(1 ) In general —If 

(A) A corporation distributes property 
(other than an obligation of such corpora¬ 
tion) to a shareholder in a redemption (to 
which subpart A applies) of part or all of 
his stock in such corporation, and 

(B) The fair market value of such prop¬ 
erty exceeds its adjusted basis (in the hands 
of the distributing corporation), 

then [a]gain [sic] shall be recognized to the 
distributing corporation in an amount equal 
to such excess as if the property distributed 
had been sold at the time of the distribution. 
Subsections (b) and (c) shall not apply to 
any distribution to which this subsection 
applies. 

(2) Exceptions and limitations. Para¬ 
graph (1) shall not apply to— 

(A) A distribution in complete redemption 
of all of the stock of a shareholder who, at 
all times within the 12-month period ending 
on the date of such distribution, owns at 
least 10 percent in value of the outstanding 
stock of the distributing corporation, but 
only if the redemption qualifies under sec¬ 
tion 302(b)(3) (determined without the 
application of section 302(c) (2) (A) (11) ); 

(B) A distribution of stock or an obliga¬ 
tion of a corporation— 

(l) Which is engaged in at least one trade 
or business, 

(il) Which has not received property con¬ 
stituting a substantial part of its assets from 
tbe distributing corporation, in a transaction 
to which section 351 applied or os a contri¬ 
bution to capital, within the 5-yeax period 
ending on the date of the distribution, and 

(ill) At least 50 percent in value of the out¬ 
standing stock of which Is owned by the 
distributing corporation at any time within 
the 9 -year period ending l year before the 
date of the distribution; 

(C) A distribution before December 1, 
1974, of stock of a corporation substantially 
all of the assets of which the distributing 
corporation (or a corporation which is a 
member of the same affiliated group (as 
defined In section 1504(a)) as the distribut¬ 
ing corporation) held on November 30, 1969, 
If such assets constitute a trade or business 
which has been actively conducted through¬ 
out the 1-year period ending on the date of 
the distribution; 

(D) A distribution of stock or securities 
pursuant to the terms of a final Judgment 
rendered by a court with respect to the dis¬ 
tributing corporation in a court proceeding 
under the Sherman Act (26 Stat. 209; 15 
US.C. 1-7) or the Clayton Act (38 Stat. 730; 
15 U.S.C. 12-27), or both, to which the 
United States is a party, but only if the dis¬ 
tribution of such stock or securities in re¬ 
demption of the distributing corporation's 
stock is in furtherance of the purposes of the 
Judgment; 

(E) a distribution to the extent that sec¬ 
tion 303 (a) (relating to distributions in re¬ 
demption of stock to pay death taxes) applies 
to such distribution; 

(F) a distribution to a private foundation 
in redemption of stock which is described In 
section 537(b)(2) (A) and (B) ; and 


(O) A distribution by a corporation to 
which part I of subchapter M (relating to 
regulated Investment companies) applies, if 
such distribution is in redemption of its stock 
upon the demand of the shareholder. 

I Sec. 311 as amended by sec. 905 (a) and 
(b)(1). Tax Reform Act 1969 (83 Stat. 713, 
714)) 

Par. 4. Sec. 1.311-1 Is amended by re¬ 
vising paragraphs (a), (b). and (d) to 
read as folows: 

§ 1.311-1 General. 

(a) Except as provided in subsections 
(b), (c), and (d) of section 311, sec¬ 
tion 453(d) (relating to installment obli¬ 
gations) and such other provisions of 
the Code as sections 341(f), 617(d), 
1245(a), 1250(a), 1251(c), and 1252(a), 
no gain or loss is recognized to a 
corporation on the distribution, with re¬ 
spect to its stock, of stock, or rights to 
acquire its stock, or property (regardless 
of the fact that such property may have 
appreciated or depreciated in value since 
its acquisition by the corporation). How¬ 
ever, the proceeds of the sale of property 
in form made by a shareholder receiving 
such property in kind from the corpora¬ 
tion may be imputed to the corporation 
if, in substance the corporation made the 
sale. Moreover, where property is dis¬ 
tributed by a corporation, which distri¬ 
bution is in effect an anticipatory 
assignment of income, such income may 
be taxable to the corporation. The term 
“distributions with respect to its stock” 
includes distributions made in redemp¬ 
tion of stock (other than distributions in 
complete or partial liquidations). See, 
however, paragraph (e) of this section 
for distributions to which section 311 
does not apply. For the rule respecting 
the taxation of a corporation making e 
distribution of property in partial or 
complex liquidation, see section 336. 

(b) In any case in which a corpora¬ 
tion distributes with respect to its stock 
assets which have been part of an inven¬ 
tory, the value of which has been com¬ 
puted for income tax purposes under 
the method provided in section 472 (re¬ 
lating to last-in, first-out inventories), 
such corporation shall— 

(1) Compute the amount of its inven¬ 
tory under the method provided in sec¬ 
tion 472 immediately prior to the distri¬ 
bution and immediately after such 
distribution; 

(2) Compute the difference between 
the two amounts described in subpara¬ 
graph (1) of this paragraph; 

(3) Compute the amount of its in¬ 
ventory under the method authorized by 
section 471 (relating to general rule for 
Inventories) immediately prior to the 
distribution and immediately after such 
distribution; 

(4) Compute the difference between 
the two amounts determined under sub- 
paragraph (3) of tills paragraph. 

If the amount computed under subpara¬ 
graph (4) of tills paragraph is in excess 
of the amount computed under subpara¬ 
graph (2) of this paragraph, then such 
excess shall, under section 311(b), be 
included in the income of the corpora¬ 
tion for the year in which such distribu¬ 


tion occurs. In any case in which a 
corporation distributes assets which have 
been a part of an inventory whose value 
has been computed for income tax pur¬ 
poses under the method provided in sec¬ 
tion 472, such corporation shall on the 
date of distribution record a specific 
statement of the amount of its inventory 
under each of the applicable methods for 
use in the determination of the amount 
of income includible under section 311. 
Section 311(b) and this paragraph do not 
apply to any distribution which is gov¬ 
erned by section 311(d) (1). 

• • 9 • « 

(d) Section 311(c) provides in general 
for the inclusion in the income of a cor¬ 
poration, on a distribution of property 
by such corporation to its shareholders, 
of an amount equal to the excess of a 
liability over the basis of the property 
distributed. Thus, section 311(c) ap¬ 
plies where the property distributed is 
subject to a liability or where the share¬ 
holder assumes a liability of the cor¬ 
poration in connection with the distri¬ 
bution. For example, if property which 
is a capital asset having an adjusted 
basis to the distributing corporation of 
$100 and a fair market value of $1,000 
(but subject to a liability of $900) is 
distributed to a shareholder, such dis¬ 
tribution is taxable (as long-term or 
short-term gain, as the case may be) to 
the corporation to the extent of the ex¬ 
cess of the liability ($900) over the 
adjusted basis ($100) or $800. However, 
if in the preceding example the fair 
market value of the property distributed 
were $800, the amount taxable to the 
corporation is limited to the excess of 
the fair market value of the property 
($800) over its adjusted basis ($100) or 
$700. If the property subject to a lia¬ 
bility were not a capital asset in the 
hands of the distributing corporation, 
the gain would be taxable as gain from 
the sale of a noncapital asset. The hold¬ 
ing period of assets so distributed shall 
be determined as if such property were 
sold on the date of the distribution. Sec¬ 
tion 311(c) and this paragraph do not 
apply to any distribution which is gov¬ 
erned by section 311(d) (1). 

• • * * • 

Par. 5. The following new section is 
added immediately after 1.311-1 to read 
as follows: 

§ 1.311—2 Appreciated properly used lo 

redeem slock. 

(a) In general. (1) Section 311(d)(1) 
provides, in general, that gain is rec¬ 
ognized to a corporation which distrib¬ 
utes appreciated property (other than 
an obligation of such corporation) to its 
shareholders after November 30, 1969, in 
a redemption (as defined in section 
317(b) of its stock to which subpart A, 
part I, subchapter C, chapter 1 of the 
Code applies, regardless of whether the 
redemption is treated as a distribution 
of property to which section 301 applies. 
Paragraphs (b) through (i) of this sec¬ 
tion contain exceptions and limitations 
provided by section 311(d)(2) and sec¬ 
tion 905(c) of the Tax Reform Act of 
1969 to the application of section 311(d) 


No. 193—Pt. I- 


FEDERAL REGISTER, VOL 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 





20802 

(1). These exceptions and limitations 
prevent the recognition of gain to a cor¬ 
poration upon a distribution of appreci¬ 
ated property, but do not broaden the 
general nonrecognition provisions of sec¬ 
tion 311(a). Thus, for example, if the 
proceeds of the sale of property in form 
made by a shareholder, who received 
such property from a corporation, are 
imputed to the corporation (see § 1.311- 
1(a)), the exceptions and limitations of 
section 311(d)(2) would have no appli¬ 
cation. 

(2) Section 311(d) applies only where 
there is an actual redemption of stock 
as a result of the distribution. Thus, sec¬ 
tion 311(d) does not apply where there 
is a distribution of appreciated property 
pro rata among all shareholders and 
such shareholders do not transfer any 
of their stock to the distributing cor¬ 
poration in exchange for such property 
even though the effect of the transaction 
would have been the same if there had 
been actual redemptions. Section 311(d) 
applies where an acquisition of stock by 
a corporation is treated under section 304 
as a distribution in redemption of the 
stock of either the acquiring or issuing 
corporation. Section 311(d)(1) does not 
apply to a distribution in partial or com¬ 
plete liquidation of a corporation (see 
sections 331 through 346). In general, 
the section does not apply to a distri¬ 
bution pursuant to a reorganization to 
which part in or IV of subchapter C 
applies or to a distribution of stock or 
securities of a controlled corporation to 
which section 355 (or so much of section 
356 as relates to section 355) applies. 
However, if the distribution is in sub¬ 
stance a redemption, section 311(d) 
will apply. Thus, if one class of share¬ 
holders exchanges preferred stock for a 
lesser amount of new preferred stock 
(having similar rights and privileges) 
and for other property, the transaction 
will be considered a redemption for pur¬ 
poses of section 311(d) rather than a 
distribution pursuant to a reorganiza¬ 
tion to which part in or IV of subchap¬ 
ter C would apply. 

(3) For purposes of this section, the 
term "appreciated property" means any 
property whose fair market value on the 
date of distribution exceeds its adjusted 
basis ip the hands of the distributing 
corporation. For purposes of determin¬ 
ing the amount of gain which will be 
recognized under this section, gain real¬ 
ized from the distribution of appreciated 
property shall not be offset by any loss 
realized from the distribution of prop¬ 
erty whose adjusted basis exceeds its 
fair market value. The amount and na¬ 
ture of gain recognized to a corporation 
which distributes appreciated property 
shall be determined as if such property 
were sold for its fair market value on the 
date of distribution. The nature of such 
gain shall be determined by reference to 
all applicable provisions of law, includ¬ 
ing section 1245. 

tb) Complete redemption of a 10-per- 
cent shareholder. (1) Section 311(d)(2) 
(A) provides that section 311(d)(1) 
shall not apply to a distribution in com¬ 
plete redemption of all the stock of a 
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"10-percent shareholder," provided such 
distribution qualifies as a redemption in 
complete termination of such sharehold¬ 
er’s interest under section 302(b)(3). 
Sales and redemptions of stock which are 
substantially contemporaneous in time 
and pursuant to a single plan shall be 
treated as having occurred simultane¬ 
ously for purposes of determining wheth¬ 
er a complete redemption has occurred 
and whether the distributee is a "10-per¬ 
cent shareholder". For purposes of this 
paragraph, section 318(a)(1) shall not 
apply with respect to a distribution de¬ 
scribed in section 302(b) (3) where sec¬ 
tion 302(c) (2) (B) does not apply and 
where immediately after the distribu¬ 
tion the distributee has no interest in 
the corporation (including an interest 
as an officer, director, or employee) other 
than an interest as a creditor. 

(2) A "10-percent shareholder," for 
purposes of this paragraph, is a person 
who, at all times wdthin the 12-month 
period ending on the date of distribution, 
owned [, without regard to section 318 
(relating to constructive ownership of 
stock),] at least 10 percent of the fair 
market value of all the outstanding 
stock of the distributing corporation. 
For purposes of this paragraph, the own¬ 
ership of stock shall be determined with¬ 
out the application of section 318 
(relating to constructive ownership of 
stock), and where under the provisions 
of subpaxt E, part I, subchapter J, of the 
Code, any person is treated as the owner 
of any portion of a trust, stock owned by 
such trust shall not be considered as 
owned by such person. For purposes of 
this paragraph, a person shall be con¬ 
sidered to have owned stock during the 
period he is considered to have held the 
stock by reason of the application of sec¬ 
tion 1223 but where, under the provisions 
of subpart E, part I, subchapter J, of the 
Code, any person is treated as the owner 
of any portion of a trust, the holding 
period of such trust for any of its stock 
shall not include the holding period of 
such person. 

(c) Distribution of stock of controlled 
corporation. (1) Section 311(d)(2)(B) 
provides that section 311 (d) (1) shall not 
apply to a distribution of stock or an 
obligation of a controlled corporation— 

(i) Which is engaged in at least one 
trade or business, and 

(ii) Which has not received property 
(including money) constituting a sub¬ 
stantial part of its assets from the dis¬ 
tributing corporation, In a transaction 
to which section 351 applied or as a con¬ 
tribution to capital, within the 5-year 
period ending on the date of distribu¬ 
tion. 

For purposes of this paragraph, a corpo¬ 
ration is a "controlled corporation" if at 
least 50 percent of the fair market value 
of its outstanding stock was owned by 
the distributing corporation at any time 
within the 9-year period ending 1 year 
before the date of distribution. A distri¬ 
bution of stock of a controlled corpora¬ 
tion does not qualify for treatment under 
section 311(d)(2)(B) if the trade or 
business of such corporation w r as ac¬ 
quired for the purpose of qualifying the 


distribution for treatment under that 
section. However, a trade or business 
which was acquired more than 1 year 
before the date of distribution will be 
presumed not to have been acquired for 
such a purpose. For purposes of this 
paragraph, the corporation whose stock 
is distributed will be considered to be 
engaged in a trade or business if it owns 
stock possessing at least 80 percent of 
the total combined voting power of all 
classes of stock entitled to vote and at 
least 80 percent of the total number of 
shares of all other classes of stock of 
another corporation w r hich has been en¬ 
gaged in the active conduct of a trade 
or business throughout the 1-year period 
ending on the date of distribution. The 
term "active conduct of a trade or busi¬ 
ness" shall have the same meaning in 
this paragraph as in paragraph (c) of 
§ 1.355-1. 

(2) (i) In determining, for purposes 
of subparagraph (1) (ii) of this para¬ 
graph, whether property received from 
the distributing corporation within the 
5-year period ending on the date of dis¬ 
tribution constitutes a substantial part 
of the controlled corporation’s assets, the 
amount of money received wdthin such 
period plus the total fair market value 
(determined on the date of distribution) 
of the items of property specified in sub¬ 
divisions (ii), (iii), and (iv) of this sub- 
paragraph shall be compared with the 
total fair market value of all the con¬ 
trolled corporation’s assets on the date 
of distribution. 

(ii) Property other than money re¬ 
ceived from the distributing corporation 
shall be taken into account, provided it 
is held or owned by the controlled cor¬ 
poration on the date of distribution. 

(iii) If money is transferred from the 
distributing corporation to the con¬ 
trolled corporation and then is used, pur¬ 
suant to a plan of the distributing cor¬ 
poration existing at the time of transfer, 
to acquire property which the controlled 
corporation holds or owns on the date 
of distribution, then the acquired prop¬ 
erty, in lieu of the money transferred, 
shall be taken into account. 

(iv) If property (other than money) 
received from the distributing corpora¬ 
tion (or property acquired pursuant to 
plan with money received from the dis¬ 
tributing corporation) is exchanged for 
other property in a transaction in which 
gain or loss is not recognized in whole 
or in part to the controlled corporation, 
the property received in the exchange 
shall be taken into account, provided it 
is held or owned by the controlled cor¬ 
poration on the date of distribution. 

(3) The principles of this paragraph 
may be illustrated by the following 
examples: 

Example (1). Corporation M. a toy manu¬ 
facturer. is a controlled corporation of cor¬ 
poration N. On June 1, 1970, N contributes 
$200,000 to Mto capital. On January 1. 1971. 
N contributes real estate with a fair market 
value of $50,000 to M's capital. On Febru¬ 
ary 1, 1975, when N distributes M stock to 
Its shareholders In redemption of its own 
stock, such real estate, still owned by M, 
has a fair market value of $100,000. On the 
date of distribution the total fair market 
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value of all M’s assets Is $10 million. The dis¬ 
tribution meets the requirements of section 
311(d) (2) (B) and therefore no gain is recog¬ 
nized to N under section 311(d) (1). 

Example (2). Corporation R is a controlled 
corporation of corporation S. On April 1.1970. 
S contributes $500,000 to R which, pursuant 
to a plan of S existing at the time of the 
contribution. R uses to purchase certain se¬ 
curities. On July 1, 1970. S contributes an 
office building to R. On December 1. 1972, 
such building is exchanged for another build¬ 
ing in a transaction to which section 1031 
(relating to exchange of property held for 
productive use or Investment) applies. On 
February 1, 1975, when 8 distributee R stock 
to its shareholders in redemption of its own 
stock, both the purchased securities and the 
building received in the exchange are owned 
by R. On such date, the building and the se¬ 
curities each has a fair market value of $2 
million. The total value of contributed 
property for purposes of subparagraph (1) 
tii) of this paragraph is $4 million. On the 
date of distribution the total fair market 
value of all R’a assets is $8 million. The dis¬ 
tribution fails to meet the requirements of 
section 311(d) (2) (B) since S contributed to 
R’s capital a substantial part of R’s assets 
within the 5-year period ending on the date 
oi distribution. 

(d) Certain distributions made before 
December 1, 1974. Section 311(d) (2) (C) 
provides that section 311(d)(1) shall not 
apply to a distribution before Decem¬ 
ber 1,1974, of stock of a corporation sub¬ 
stantially all of the assets of which the 
distributing corporation (or a corpora¬ 
tion which is a member of the same affil¬ 
iated group (as defined in section 
1504(a)) as the distributing corpora¬ 
tion) held on November 30, 1969, if such 
assets constitute a trade or business 
which lias been actively conducted 
throughout the 1-year period ending 
on the date of distribution. For purposes 
of this paragraph, the determination 
that a corporation is a member of the 
same affiliated group (as defined in sec¬ 
tion 1504(a)) as the distributing cor¬ 
poration must be satisfied only on No¬ 
vember 30, 1969, and not on the date of 
the distribution to which this paragraph 
applies. Thus, if the assets of a trade or 
business were held on November 30,1969, 
by any member of the affiliated group 
and such trade or business has been ac¬ 
tively conducted throughout the 1-year 
period ending on the date of distribution, 
•section 311(d) (1) will not apply to a dis¬ 
tribution of stock of any member of the 
affiliated group substantially all the as¬ 
sets of which consists of either (1) the 
assets so held on November 30. 1969, (2) 
stock possessing at least 80 percent of 
the total combined voting power of all 
classes of stock entitled to vote and at 
least 80 percent of the total number of 
shares of all other classes of stock of 
another corporation substantially all the 
assets of which consist of the assets so 
held on November 30, 1969, or (3) both. 
The term “active conduct of a trade or 
business’* shall have the same meaning 
in this paragraph as in paragraph (c) of 
l 1-355-1. 

(e) Distributions pursuant to anti¬ 
trust judgments . Section 311(d)(2)(D) 
Provides that section 311(d) (1) shall not 
apply to a distribution of stock or securi¬ 
ties pursuant to the terms of a final judg¬ 
ment rendered by a court with respect to 
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the distributing corporation in a court 
proceeding under the Sherman Act (26 
Stat. 209; 15 U.S.C. 1-7) or the Clayton 
Act (38 Stat. 730; 15 UJS.C. 12-27), or 
both, to which the United States is a 
party, but only if the distribution of 
such stock or securities in redemption 
of the distributing corporation’s stock 
is in furtherance of the purposes of the 
judgment. A distribution in redemption 
of the distributing corporation’s stock 
will be considered in furtherance of the 
purposes of the judgment if the court 
finds that such distribution is necessary 
or appropriate to effectuate the policies 
of the Sherman Act, or the Clayton Act, 
or both. Absent such a finding by the 
court, it is a question of fact in each 
case whether the distribution is in fur¬ 
therance of the purposes of the 
judgment. 

(f) Distributions in redemption of 
stock to pay death taxes. Section 311(d) 

(2) (E) provides that section 311(d)(1) 
shall not apply to a distribution to the 
extent that section 303(a) (relating to 
distributions in redemption of stock to 
pay death taxes) applies to such distri¬ 
bution. If a corporation distributes both 
appreciated property and other property 
in a single distribution and if the total 
distribution exceeds the amount which 
qualifies for treatment under section 
303, then for purposes of applying sec¬ 
tion 311(d)(2)(E) and this paragraph, 
the appreciated property shall be con¬ 
sidered as distributed before such other 
property and to be in redemption of 
stock described in section 303(a) to the 
extent thereof. 

(g) Distributions to private founda¬ 
tions. Section 311(d)(2)(F) provides 
that section 311(d)(1) shall not apply 
to a distribution to a private foundation 
(as defined in section 509) in redemp¬ 
tion of stock described in section 
537(b)(2) (A) and (B) and the regu¬ 
lations thereunder. If a coporation dis¬ 
tributes to a private foundation both 
appreciated property and other prop¬ 
erty in a single distribution and if the 
total distribution exceeds the amount 
which qualifies for treatment under 
section 537(b)(2) (A) and (B), then for 
purposes of applying section 311(d) 
(2) (F) and this paragraph, the appreci¬ 
ated property shall be considered as dis¬ 
tributed before such other property and 
to be in redemption of stock described in 
section 537(b)(2) (A) and (B>, to the 
extent thereof. 

(h) Distribution by regulated invest¬ 
ment company. Section 311(d)(2)(G) 
provides that section 311(d) (1) shall not 
apply to a distribution by a corporation 
to which part I. subchapter M, chapter 1 
of the Code (relating to regulated invest¬ 
ment companies) applies, provided such 
distribution is in redemption of a re¬ 
deemable security (as defined in section 
2(a) (32) of the Investment Company 
Act of 1940 (54 Stat. 790; 15 U.S.C. 80a- 
2(a)(32))). 

(i) Transitional Rules. Section 311(d) 
does not apply to— 

(1) A distribution before April 1,1970, 
pursuant to the terms of— 

(1) A written contract which was 
binding on the distributing corporation 
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on November 30, 1969, and at all times 
thereafter before the distribution, 

(ii) An offer made by the distributing 
corporation before December 1, 1969, 

(iii) An offer made in accordance with 
a request for a ruling filed by the dis¬ 
tributing corporation with the Internal 
Revenue Service before December 1, 
1969, or 

(iv) An offer made in accordance with 
a registration statement filed with the 
Securities and Exchange Commission be¬ 
fore December 1, 1969. 

For purposes of subdivisions (ii), (iii), 
and (iv) of this subparagraph, an offer 
shall be treated as an offer only if it was 
in writing and not revocable by its ex¬ 
press terms. 

(2) A distribution by a corporation of 
specific property in redemption of stock 
outstanding on November 30,1969, if— 

(i) Every holder of such stock on such 
date had the right to demand redemp¬ 
tion of his stock in such specific property, 
and 

(ii) The corporation had such specific 
property on hand on such date in a quan¬ 
tity sufficient to redeem all of such stock. 

For purposes of the preceding sentence, 
stock shall be considered to have been 
outstanding on November 30, 1969, if it 
could have been acquired on such date 
through the exercise of an existing right 
of conversion contained in other stock 
held on such date. 

(3) A distribution by a corporation of 
property (held on December 1, 1969, by 
the distributing corporation or a corpo¬ 
ration which was a wholly owmed sub¬ 
sidiary of the distributing corporation on 
such date) in redemption of stock out¬ 
standing on November 30. 1969, which is 
redeemed and canceled before July 31. 
1971, if—- 

(i) Such redemption is pursuant to a 
resolution adopted before November 1. 
1969, by the Board of Directors authoriz¬ 
ing the redemption of a specific amount 
of stock constituting more than 10 per¬ 
cent of the outstanding stock of the cor¬ 
poration at the time of the adoption of 
such resolution; and 

(ii) More than 40 percent of the stock 
authorized to be redeemed pursuant to 
such resolution was redeemed before De¬ 
cember 30, 1969, and more than one-half 
of the stock so redeemed was redeemed 
with property other than money. 

(4) A distribution of stock by a corpo¬ 
ration organized prior to December 1, 
1969, for the principal purpose of pro¬ 
viding an equity participation plan for 
employees of the corporation whose stock 
is being distributed (hereinafter referred 
to as the “employer corporation”) if— 

(i) The stock being distributed w r as 
owned by the distributing corporation on 
November 30, 1969, 

(ii) The stock being redeemed was ac¬ 
quired before January 1, 1973, pursuant 
to such equity participation plan by the 
shareholder presenting such stock for 
redemption (or by a predecessor of such 
shareholder) t 
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(iii) The employment of the share¬ 
holder presenting the stock for redemp¬ 
tion (or the predecessor of such share¬ 
holder) by the employer corporation 
commenced before January 1, 1971, 

(iv) At least 90 percent in value of the 
assets of the distributing corporation on 
November 30, 1969, consisted of common 
stock of the employer corporation, and 

(v) At least 50 percent of the out¬ 
standing voting stock of the employer 
corporation is owned by the distributing 
corporation at any time within the 9-year 
period ending 1 year before the date of 
such distribution. 

Par. 6. Section 1.312 is amended by re¬ 
vising section 312(c)(3) and the his¬ 
torical note to read as follows: 

§ 1.312 Statutory provisions; effect on 
earnings and profits. 

Sec. 312. Effect on earnings and prof¬ 
its. • • • 

(c) Adjustment for liabilities, etc. • • • 

(3) Any gain to the corporation recog¬ 
nized under subsection (b). (c), or (d) of 
section 311, under section 341(f), or under 
Bectton 617(d)(1). section 1245(a), 1250(a), 
1251(c), or 1252(a). 

* • • • • 

(Sec. 312 as amended by sec. 13(f)(3), Rev. 
Act 1962 (76 Stat. 1035); sec. 231(b) (3). Rev. 
Act 1964 (78 Stat. 105); sec. 1(b)(1). Act of 
Aug. 22. 1964 (Public Law 88-484, 78 Stat. 
597); sec. 1(b) (3), Act of Sept. 12, 1966 (Pub¬ 
lic Law 89-570, 80 Stat. 762); secs. 211(b) (3) 
and 905 (b) (2), Tax Reform Act 1969 (83 Stat. 
570,714)) 

Par. 7. Section 1.312-3 is amended to 
read as follows: 

§ 1.312—3 Liabilities. 

The amount of any reductions in earn¬ 
ings and profits described in section 312 

(a) or (b) shall be (a) reduced by the 
amount of any liability to which the 
property distributed was subject and by 
the amount of *-ny other liability of the 
corporation assumed by the shareholder 
in connection with such distribution, and 

(b) increased by the amount of gain 
recognized to the corporation under sec¬ 
tion 311 (b), (c), or (d), or under section 
341(f), 617(d), 1245(a). 1250(a), 1251 

(c) ,or 1252(a). 

|FR Doc.72-16831 Piled 10-3-72:8:45 am] 


Title 7—AGRICULTURE 

Chapter X—Agricultural Marketing 
Service (Marketing Agreements and 
Orders; Milk), Department of 
Agriculture 

(Docket Nos. AO-225-A25, AO-247-A18; 
Milk Orders 40, 43] 

p ART 1040—MILK IN SOUTHERN 
MICHIGAN MARKETING AREAS 

PART 1043—MILK IN UPSTATE 
MICHIGAN MARKETING AREA 

Order Amending Orders 

Findings and determinations . The 
findings and determinations hereinafter 
set forth are supplementary and in addi¬ 


tion to the findings and determinations 
previously made in connection with the 
issuance of each of the aforesaid orders 
and of the previously issued amendments 
thereto; and all of the said previous 
findings and determinations are hereby 
ratified and affirmed, except insofar as 
such findings and determinations may 
be in -conflict with the findings and de¬ 
terminations set forth herein. 

The following findings and determi¬ 
nations are hereby made with respect to 
each of the aforesaid orders: 

(a) Findings upon the basis of the 
hearing record. Pursuant to the pro¬ 
visions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR Part 
900), a public hearing was held upon 
certain proposed amendments to the 
tentative marketing agreement and to 
the order regulating the handling of milk 
in the respective marketing areas. 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as deter¬ 
mined pursuant to section 2 of the Act, 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the said marketing area, and the mini¬ 
mum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome 
milk, and be in the public interest; and 

(3) The said order as hereby amended, 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held. 

(b) Additional findings. It is necessary 
in the public interest to make this order 
amending the order effective not later 
than October 1, 1972. Any delay beyond 
that date would tend to disrupt the or¬ 
derly marketing of milk in the marketing 
area. 

The provisions of this order are known 
to handlers. The recommended decision 
of the Deputy Administrator, regulatory 
programs, was issued August 29, 1972, 
and the decision of the Assistant Secre¬ 
tary containing all amendment provi¬ 
sions of this order was issued September 
15, 1972. The. changes effected by this 
order will not require extensive prepara¬ 
tion or substantial alteration in method 
of operation for handlers. In view of the 
foregoing, it is hereby found and deter¬ 
mined that good cause exists for making 
this order amending the order effective 
October 1. 1972, and that it would be 
contrary to the public interest to delay 
the effective date of this amendment 
for 30 days after its publication in the 
Federal Register. (Sec. 553(d),' Admin¬ 


istrative Procedure Act 5 U.S.C. 551-559) 

(c) Determinations. It is hereby de¬ 
termined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations spec¬ 
ified in section 8c(9) of the Act) of more 
than 50 percent of the milk, which is 
marketed within the marketing area, to 
sign a proposed marketing agreement, 
tends to prevent the effectuation of the 
declared policy of the Act: 

(2) The issuance of this order, amend¬ 
ing the order, is the only practical means 
pursuant to the declared policy of the 
Act of advancing the interests of pro¬ 
ducers as defined in the order as hereby 
amended; and 

(3) The issuance of the order amend¬ 
ing the order is approved or favored by 
at least two-thirds of the producers who 
during the determined representative pe¬ 
riod were engaged in the production of 
milk for sale in the marketing area. 

Order Relative to Handling 


It is therefore ordered. That on and 
after the effective date hereof, the han¬ 
dling of milk in the Southern Michigan 
and Upstate Michigan marketing areas 
shall be in conformity to and in compli¬ 
ance with the terms and conditions of 
each of the aforesaid orders, as amended, 
and as hereby further amended, as 
follows: 

I. In Part 1040—Southern Michigan: 

1. Revise § 1040.10 to read as follows: 


§1010.10 Producer milk. 

“Producer milk” means all skim milk 
and butterfat contained in milk: 

(a) Received from producers at a pool 
plant or by a cooperative association in 
its capacity as a handler pursuant to 
§ 1040.7(c); and 

(b) Diverted to a nonpool plant by 
the operator of a pool plant or a coop¬ 
erative association as a handler pursuant 
to 8 1040.7(d) subject to the following 
conditions: 

(1) In any month that less than o 
days' production of a producer is de¬ 
livered to pool plants the quantity of 
milk of the producer diverted during 
the month shall not be producer milk. 

(2) In any month of October through 
March, the quantity of milk of any 
producer diverted to nonpool plants that 
exceeds the quantity of such producers 
milk physically received at pool plants, 
as measured by days of production, shall 
not be producer milk. The days of pro¬ 
duction last diverted, which exceed the 
days of production received at pool 
plants shall not be producer milk. 

(3) Milk which is subject to pooling 
under another Federal order, shall not 


be producer milk. 

n. In Part 1043— ^Upstate Michigan. 




§ 1043.11 Producer. 

“Producer” means any qualified dairy 
farmer whose milk is: 

(a) Received directly from the farm 
at a pool plant; or 

(b) Diverted from a pool plant to a 
nonpool plant for the account of a han¬ 
dler or cooperative association, subject 
to the following conditions: 
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(1) In any month that less than 6 
days’ production of a producer is de¬ 
livered to pool plants the quantity of 
milk of the producer diverted during 
the month shall not be producer milk. 

(2) In any month of October through 
March, the quantity of milk of any pro¬ 
ducer diverted to nonpool plants that 
exceeds the quantity of such producer’s 
milk physically received at pool plants, 
a? measured by days of production, shall 
not be producer milk. The days of pro¬ 
duction last diverted, which exceed the 
days of production received at pool 
plants shall not be producer milk. 

(3) Milk which is subject to pooling 
under another Federal order, shall not 
be producer milk. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Effective date: October 1,1972. 

Signed at Washington, D.C., on Sep¬ 
tember 28,1972. 

Richard E. Lyng, 
Assistant Secretary. 

[FR Doc.72-16878 Filed 10-3-72; 8:48 ami 

Title 9—ANIMALS AND 
ANIMAL PRODUCTS 

Chapter I—Animal and Plant Health 

Inspection Service, Department of 

Agriculture 

SUBCHAPTER C—INTERSTATE TRANSPORTATION 

OF ANIMALS (INCLUDING POULTRY) AND AN¬ 
IMAL PRODUCTS 

[Docket No. 72-5601 

PART 76—HOG CHOLERA AND 

OTHER COMMUNICABLE SWINE 
DISEASES 

Areas Quarantined 

Pursuant to provisions of the Act of 
May 29, 1884, as amended, the Act of 
February 2, 1903, as amended, the Act of 
March 3, 1905, as amended, the Act of 
September 6, 1961, and the Act of July 2, 
1962 (21 U.S.C. 111-113, 114g, 115, 117, 
120, 121, 123-126, 134b, 134f), Part 76, 
Title 9, Code of Federal Regulations, re¬ 
stricting the interstate movement of 
swine and certain products because of 
hog cholera and other communicable 
swine diseases, is hereby amended in the 
following respects: 

1 In § 76.2. in paragraph (e) (7) re¬ 
lating to the State of Kentucky, subdivi¬ 
sion (i) relating to Breckinridge and 
Hardin Counties is amended to read: 

(7) Kentucky, (i) The adjacent por¬ 
tions of Breckinridge, Hardin, and Meade 
Counties comprised of all of the city of 
Garfield in Breckinridge County and the 
adjacent portions of Breckinridge, 
Hardin and Meade Counties bounded by 
a line beginning at the junction of U.S. 
Highway 60 and State Highway 333 in 
Breckinridge County; thence, following 
u S. Highway 60 in a generally south¬ 
westerly direction to the eastern boun¬ 
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dary of the city of Garfield; thence, fol¬ 
lowing the eastern boundary of the city 
of Garfield in a southerly direction to 
Locust Hill Road; thence, following Lo¬ 
cust Hill Road in a southeasterly, then 
southwesterly direction to State High¬ 
way 1073; thence, following State High¬ 
way 1073 in a southeasterly direction to 
Fairfield Road; thence, following Fair- 
field Road in a southeasterly direction to 
State Highway 690: thence, following 
State Highway 690 in a northeasterly 
direction to Constantine Road; thence, 
following Constantine Road in a gener¬ 
ally easterly direction to State Highway 
401; thence, following State Highway 401 
in a northeasterly direction to State 
Highway 86; thence, following State 
Highway 86 in a northeasterly direction 
to Grandview Church Road in Hardin 
County; thence, following Grandview 
Church Road in a northeasterly direction 
to State Highw'ay 1073 in Breckinridge 
County; thence, following State High¬ 
way 1073 in a northeasterly direction to 
the junction of the Breckinridge-Hardin- 
Meade County lines; thence, following 
the Meade-Hardin County line in a 
northeasterly direction to State Highway 
64 in Meade County; thence, following 
State Highway 64 in a northwesterly di¬ 
rection to State Highway 448; thence, 
following State Highway 448 in a north¬ 
westerly direction to State Highway 64; 
thence, following State Highway 64 in a 
generally northwesterly direction to 
State Highway 448; thence, following 
State Highway 448 in a southwesterly 
direction to the Meade-Breckinridge 
County line; thence, following the 
Meade-Breckinridge County line in a 
southeasterly direction to State Highway 
1238 in Breckinridge County; thence, 
following State Highway 1238 in a south¬ 
westerly direction to State Highway 333; 
thence, following State Highway 333 in 
a southwesterly, then northwesterly di¬ 
rection to its junction with U.S. High¬ 
way 60. 

2. In § 76.2, in paragraph (e)(12) re¬ 
lating to the State of Tennessee, a new 
subdivision (ill) relating to Knox County 
is added to read: 

(ill) That portion of Knox County 
bounded by a line beginning at the junc¬ 
tion of the Knox-Anderson County line 
and U.S. Highway 25W, State Highway 
9; thence, following U.S. Highway 25W. 
State Highway 9 in a generally south¬ 
easterly direction to State Highway 33; 
thence, following State Highway 33 in a 
southerly, then southeasterly direction 
to the north bank of the Tennessee 
River; thence, following the north bank 
of the Tennessee River in a generally 
southwesterly direction to the north 
bank of the Fort Loudoun Lake; thence, 
following the north bank of the Fort 
Loudoun Lake in a generally northwest¬ 
erly direction to Secondary Road 2405; 
thence, following Secondary Road 2405 
in a northeasterly, then northwesterly 
direction to Lovell Road; thence, fol¬ 
lowing Lovell Road in a northwesterly 
direction to Secondary Road 2519; 
thence, following Secondary Road 2519 
in a northwesterly direction to the Knox- 
Anderson County line; thence, following 
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the Knox-Anderson County line in a 
southeasterly, then northeasterly direc¬ 
tion to its junction with U.S. Highway 
25W, State Highway 9. 

3. In § 76.2, in paragraph (e) (9) re¬ 
lating to the State of Indiana, subdivi¬ 
sion (iii) relating to Carroll County is 
amended to read: 

(iii) That portion of Carroll County 
bounded by a line beginning at the jmic¬ 
tion of the Carroll-Tippecanoe County 
line and the east bank of the Wabash 
River; thence, following the east bank 
of the Wabash River in a generally 
northeasterly direction to the Carroll- 
Cass Comity line; thence, following the 
Carroll-Cass County line in a southerly, 
then easterly, then southerly direction to 
the junction of the Carroll-Cass-How'- 
ard County lines; thence, following the 
Carroll-How’ard County line in a south¬ 
erly direction to Division Road; thence, 
following Division Road in a westerly 
direction to State Highway 18; thence, 
following State Highway 18 In a westerly 
direction to Division Road; thence, fol¬ 
lowing Division Road in a westerly di¬ 
rection to the Carroll-Tippecanoe 
County line; thence, following the Car¬ 
roll-Tippecanoe County line in a north¬ 
erly direction to its junction with the 
east bank of the Wabash River. 

4. In § 76.2, paragraph (e) (4) relating 
to the State of Texas is deleted. 

(Secs. 4-7, 23 Stat. 32, as amended: secs. 1 
and 2, 32 Stat. 791-792, as amended; 6ecs. 
1-4, 33 Stat. 1264-1265, as amended; sec. 1, 
75 Stat. 481; secs. 3 and 11, 76 Stat. 130, 132; 
21 U.S.C. 111-113, 114g, 115, 117, 120, 121, 
123-126, 134b, 134f; 29 F.R. 16210, as 

amended; 37 F.R. 6327, 6505) 

Effective date. The foregoing amend¬ 
ments shall become effective upon 
Issuance. 

The amendments quarantine a portion 
of Meade County in Kentucky, a por¬ 
tion of Knox County in Tennessee, and 
an additional portion of Carroll County 
in Indiana because of the existence of 
hog cholera. This action is deemed nec¬ 
essary to prevent further spread of the 
disease. The restrictions pertaining to 
the interstate movement of swine and 
swine products from or through quar¬ 
antined areas as contained in 9 CFR 
Part 76. as amended, will apply to the 
quarantined areas. 

The amendments exclude all of Nueces 
and a portion of Parker Counties in Texas 
from the areas quarantined because of 
hog cholera. Therefore, the restrictions 
pertaining to the interstate movement 
of swine and swine products from or 
through quarantined areas contained in 
9 CFR Part 76. as amended, do not apply 
to the excluded areas, but will continue 
to apply to the quarantined areas de¬ 
scribed in § 76.2(e). Further, the restric¬ 
tions pertaining to the interstate move¬ 
ment of swine and swine products from 
nonquarantined areas contained in said 
Part 76 apply to the excluded areas. No 
areas in Texas remain under quarantine. 

Insofar as the amendments impose 
certain further restrictions necessary to 
prevent the interstate spread of hog 
cholera, they must be made effective 
immediately to accomplish their purpose 
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in the public interest. Insofar as the 
amendments relieve restrictions pres¬ 
ently imposed but no longer deemed nec¬ 
essary to prevent the spread of hog 
cholera, they should be made effective 
promptly in order to be of maximum 
benefit to affected persons. It does not 
appear that public participation in this 
rule making proceeding would make ad¬ 
ditional relevant information available 
to the Department. 

Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it is 
found upon good cause that notice and 
other public procedure with respect to 
the amendments are impracticable, un¬ 
necessary and contrary to the public 
interest, and good cause is found for 
making them effective less than 30 
days after publication in the Federal 
Register. 

Done at Washington, D.C., this 28th 
day of September 1972. 

G. H. Wise, 

Acting Administrator . Animal 
and Plant Health Inspection 
Service. 

[FR Doc.72-16880 Filed 10-3-72,8:48 am] 

Title 14—AERONAUTICS 
AND SPACE 

Chapter I—Federal Aviation Adminis- 
tration, Department of Transportation 

[Airspace Docket No. 72-EA-78] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Transition Area 

On page 15384 of the Federal Register 
for August 1, 1972 the Federal Aviation 
Administration published a proposed rule 
which would alter the Ocean City, Md., 
Transition Area (37 F.R. 2254). 

Interested parties were given 30 days 
after publication in which to submit writ¬ 
ten data or views. No objections to the 
proposed regulations have been received. 

In view of the foregoing, the proposed 
regulation is hereby adopted, effective 
0901 G.m.t., December 7, 1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
72 Stat. 749; 49 TJ.S.C. 1348; sec. 6(c). De¬ 
partment of Transportation Act, 49 U.S.C. 
1055(c)) 

Issued in Jamaica, N.Y., on Septem¬ 
ber 20, 1972. 

Clay W. Hedges, 

Acting Director, Eastern Region. 

1. Amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
delete the description of the Ocean City, 
Md., 700-foot floor transition area and 
insert the following in lieu thereof: 

That airspace extending upward from 700 
feet above the surface within a 5-mile ra¬ 
dius of the center 38*18'35" N., 75°07'09" 
W. of Ocean City Airport, Ocean City, Md.; 
within 2.5 miles each side of the Snow Hill, 


Md., VORTAC 047° radial, extending from the 
5-mtle radius area to 18.5 miles northeast 
of the VORTAC and within 2.5 miles each 
side of the Salisbury, Md., VORTAC 097° 
radial, extending from the 5-mile radius area 
to 15.5 mUes east of the VORTAC. excluding 
the portion outside the United States. 

[FR Doc.72-10896 Filed 10-3-72;8:49 am] 


east of the VORTAC. 

[FR Doc.72-16897 Filed 10-3-72;8:50 am] 


[Airspace Docket No. 72-RM-211 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation and Revocation of 
Transition Areas 


On July 27, 1972, a notice of proposed 
rule making (NPRM) was published In 


PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, 

CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone and 
Transition Area 

On page 15385 of the Federal Register 
for August 1, 1972, the Federal Aviation 
Administration published proposed regu¬ 
lations which would alter the Salisbury. 
Md.. control zone (37 FJR. 2126) and 
transition area (37 F.R. 2278). 

Interested parties were given 30 days 
after publication in which to submit 
written data or views. No objections to 
the proposed regulations have been 
received. 

In view of the foregoing, the proposed 
regulations are hereby adopted, effec¬ 
tive 0901 G.m.t., December 7, 1972. 

(Sec. 307(a), Federal Aviation Act of 1958, 
72 Stat. 749; 49 U.S.C. 1348; sec. 6(c), De¬ 
partment of Transportation Act 49 U.S.C. 
1655(c)) 

Issued in Jamaica, N.Y., on Septem¬ 
ber 20, 1972. 

Clay W. Hedges, 
Acting Director, Eastern Region . 

1. Amend 5 71.171 of Part 71 of the 
Federal Aviation Regulations so as to 
delete the description of the Salisbury, 
Md., control zone and insert the following 
in lieu thereof: 

Within a 6-mlle radius of the center, 
38°20'21" N., 75*30'41" W. of Sallsbury-Wt- 
comtco County Airport, Salisbury. Md.; 
within 3.5 mUes each side of the Salisbury 
VORTAC 209* radial, extending from the 
5-mlle radius zone to 10.5 mUes southwest 
of the VORTAC; within 3.5 miles each side 
of the Salisbury VORTAC 052* radial, ex¬ 
tending from the 5-mile radius zone to 9.5 
miles northeast of the VORTAC and within 
3.5 mUes each side of the Salisbury VORTAC 
132“ radial, extending from the 6-mlle radius 
zone to 10.5 miles southeast of the VORTAC. 

2. Amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
delete the description of the Salisbury, 
Md., 700-foot floor transition area and 
insert the following in lieu thereof: 

That airspace extending upward from 700 
feet above the surface within a 6.5-mlle 
radius of the center, 38'20'21" N., 75*30'41' # 
W., of Salisbury-Wicomico County Airport. 
Salisbury, Md.; within 3.5 miles each side of 
the Salisbury VORTAC 209“ radial, extend¬ 
ing from the 6.5-mlle radius area to 11.5 miles 
southwest of the VORTAC; within 3.6 miles 
each side of the Salisbury VORTAC 052“ 
radial, extending from the 6.5-mUe radius 
area to 11 miles northeast of the VORTAC; 
and within 3.5 miles each side of the Salis¬ 
bury VORTAC 132“ radial, extending from 
the 6.5-mile radius area to 11.5 miles south¬ 


On August 8,1972, a notice of proposed 
rule making was published in the Fed¬ 
eral Register (37 F.R. 15936) stating 
that the Federal Aviation Administration 
was considering amendments to Part 71 
of the Federal Aviation Regulations that 
would revoke the Carbondale, Colo., 
transition area and designate the Aspen, 
Colo., transition area. 

Interested persons were given 30 days 
in which to submit written comments, 
suggestions, or objections. No objections 
have been received. 

Subsequent to publication of the notice 
of proposed rule making, it was deter¬ 
mined that minor changes are required 
for two of the geographical coordinates 
used to describe the proposed Aspen, 
Colo., transition area. Also, the words 
“latitude’* and ‘‘longitude’* were inad¬ 
vertently omitted from this proposed 
description. Accordingly, action is taken 
herein to correct these errors. 

In consideration of the foregoing, 
§ 71.181 of Part 71 of the Federal Avia¬ 
tion Regulations is amended effective 
0901 Gjn.t., December 7. 1972, as here¬ 
after set forth: 

In § 71.181 (37 F.R. 2143) the Carbon- 
dale, Colo., transition area is deleted. 

In § 71.181 (37 F.R. 2143) the follow¬ 
ing transition area is added: 

Aspen, Colo. 

That airspace extending upward from 
1,200 feet above the surface within the area 
bounded by a line beginning at latitude 
39“41'00" N.. longitude 107*12'30" W., to 
latitude 39°31'30" N.. longitude 107*25*00" 
W., to latitude 39°17'30" N., longitude 

107*09'00" W.. to latitude 39*10'24" N., 

longitude 106*56*04" W.; thence clockwise 
via a 5-mile arc from the Aspcn-Pitkln 
County Airport (latitude 39*13*30" N., 

longitude 106*52*09" W.) to latitude 39*16'- 
33" N., longitude 106*48*12" W., to latitude 
39*27*30" N„ longitude 107*01*00" W. to 
point of beginning. 

(Sec. 307(a), Federal Aviation Act of 1958, 
as amended, 49 U.S.C. 1348(a); sec. 6(c), 
Department of Transportation Act, 49 UJ3.C. 
1655(c)) 

Issued in Aurora, Colo., on Septem¬ 
ber 25, 1972. 

I. H. Hoover, 
Acting Director, 
Rocky Mountain Region. 

[FR Doc.72-16898 Filed 10-3-72;8:50 am] 


[Airspace Docket No. 71-60-75] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation of Additional Control 
Area 
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the Federal Register (37 F.R. 15003) 
stating that the Federal Aviation Ad¬ 
ministration (FAA) was considering an 
amendment to Part 71 of the Federal 
Aviation Regulations that would add a 
control area east of the Florida 
Peninsula. 

Interested persons were afforded an 
opportunity to participate in the pro¬ 
posed rule making through the submis¬ 
sion of comments. All comments re¬ 
ceived were favorable. 

In consideration of the foregoing, 
Part 71 of the Federal Aviation Regula¬ 
tions is amended, effective 0901 G.m.t., 
December 7, 1972, as hereinafter set 
forth. 

Section 71.163 (37 F.R. 2048) is 

amended by adding: 

Control 1489 

That airspace extending upward from 2,000 
feet MSL, bounded on the south by latitude 
27* *'00'00" N., on the east-northeast by Con¬ 
trol 1151 and on the west-northwest by Con¬ 
trol 1150. 

(Secs. 307(a), 1110, Federal Aviation Act of 
1958, 49 U.S.C. 1348(a) and 1510; Executive 
Order 10854, 24 FH. 9565; sec. 6(c), Depart¬ 
ment of Transportation Act, 49 U.S.C. 
1655(c)) 

Issued in Washington, D.C., on Sep¬ 
tember 27, 1972. 

Charles H. Newpol, 

Acting Chief , Airspace and 
Air Traffic Rules Division. 

[FR Doc.72-16899 Filed 10-3-72;8:50 am] 


[Airspace Docket No. 72-SW-18] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

PART 75—ESTABLISHMENT OF JET 

ROUTES AND AREA HIGH ROUTES 

Alteration of Jet Route Segments 

On June 3, 1972, a notice of proposed 
rule making (NPRM) was published in 
the Federal Register (37 F.R. 11189) 
6tating that the Federal Aviation Ad¬ 
ministration (FAA) was considering al¬ 
terations to segments of Jet Routes Nos. 
22, 29, 37, and 138. 

Shorter routes and greater operational 
flexibility should result from the altera¬ 
tions involved. 

Interested persons were afforded an 
opportunity to participate in the pro¬ 
posed rule making through the submis¬ 
sion of comments. All comments received 
were favorable. 

In consideration of the foregoing, Parts 
71 and 75 of the Federal Aviation Regu¬ 
lations are amended, effective 0901 
G.m.t., December 7, 1972, as hereinafter 
6et forth. 

1. Section 75.100 (37 F.R. 2382) is 
amended as follows: 

a. In Jet Route No. 22 delete “INT of 
the Corpus Christi 049° and the Houston 
Tex., 226° radials; Houston;” and substi¬ 
tute “Palacios, Tex.;” therefor. 

b. In Jet Route No. 29 delete “INT of 
the Corpus Christi 049* and the Houston. 
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Tex., 226° radials; Houston: INT of 
Houston 348° and Lufkin, Tex., 204* 
radials; Lufkin;” and substitute “Pala¬ 
cios, Tex.; Humble, Tex.; Lufkin, Tex.; 
therefor. 

c. In Jet Route No. 37 heading and text 
delete “(New Orleans, La., to United 
States/Canadian border). From New 
Orleans, La., via” and substitute “Hous¬ 
ton, Tex., to United States/Canadian 
border). From Houston, Tex., via INT of 
the Houston 090and New Orleans, La., 
257° radials; New Orleans;” therefor. 

d. Jet Route No. 138 is changed to read 
“Jet Route No. 138 (Fort Stockton, Tex., 
to Lake Charles, La.). From Fort Stock- 
ton, Tex.; San Antonio, Tex.; Houston, 
Tex.; to Lake Charles, La.” 

2. Section 71.161 (37 F.R. 2047) is 
amended by adding the following: 

Jet Route No. 37 from Houston, Tex., to 
INT of Houston 090* and New Orleans, La., 
257* radials. 

(Secs. 307(a), 1110. Federal Aviation Act of 
1958, 49 U.S.C. 1348(a) and 1510; Executive 
Order 10854, 24 F.R. 9565; sec. 6(c). Depart¬ 
ment of Transportation Act, 49 U.S.O. 1655 
(c)) 

Issued in Washington, D.C., on Sep¬ 
tember 27,1972. 

Charles H. Newpol, 

Acting Chief , Airspace and 
Air Traffic Rules Division. 

[FR Doc.72-16900 Filed 10-3-72;8:50 am] 


Chapter II—Civil Aeronautics Board 

[Reg. ER-756; Arndt. 3[ 

CHANGE OF TITLE OF HEARING EX¬ 
AMINER TO ADMINISTRATIVE LAW 
JUDGE 

Correction 

In F.R. Doc. 72-15846 appearing at 
page 18908 of the issue for Saturday, 
September 16, 1972, the third paragraph 
is corrected to read as follows: “Appro¬ 
priate changes in Chapter n, including a 
specific change in Part 384, Statement of 
Organization, Delegation of Authority, 
and Availability of Records and Infor¬ 
mation, 3 are being made.” 


SUBCHAPTER A—ECONOMIC REGULATIONS 
[Reg. ER-768, Arndt. 212-8] 

PART 212—CHARTER TRIPS BY 
FOREIGN AIR CARRIERS 

Substitution of “Passenger List” for 
“Passenger Manifest” 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 28th day of September 1972. 

In EDR—183/PSDR—24, dated May 8, 
1970, the Board proposed comprehensive 
amendments of the charter regulations, 
and took the occasion to make other 
changes, including the substitution of 
the term “passenger list” for “passenger 
manifest.” The Board explained that 
“manifest” is a technical term not accu¬ 
rately applicable to the passenger lists 
referred to in our charter regulations, 
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and its use could thus result in confusion 
to the public. 1 Since, by inadvertence, the 
term “passenger manifest” continues to 
appear in 5 212.7(a)(1) and in other 
parts of our regulations, we are now sub¬ 
stituting the term “passenger list” there¬ 
for, for the above-stated reason.* 

This regulation is issued by the under¬ 
signed pursuant to a delegation of au¬ 
thority from the Board to the General 
Counsel in 14 CFR 385.19, and shall be¬ 
come effective on October 24, 1972. Pro¬ 
cedures for review of this amendment by 
the Board are set forth in Subpart C of 
Part 385 (14 CFR 385.50 and 385.54). 

Accordingly, the Board hereby amends 
Part 212 of the Economic Regulations 
(14 CFR Part 212) effective October 24, 
1972, as follows: 

1. Amend 5 212.7(a)(1) to read as 
follows: 

§ 212.7 Records and record retention. 

(a) Each foreign air carrier • * • 

(1) True copies of all passenger lists, 
air waybills, invoices, and other traffic 
documents covering off-route charter 
trips performed under a statement of 
authorization. 

• • • • • 

(Sec. 204(a). Federal Aviation Act of 1958, 
as amended, 72 Stat. 743; 49 U.S.C. 1324.) 

By the Civil Aeronautics Board. 

[seal! R. Tenney Johnson, 
General Counsel. 

[FR Doc.72-16954 Filed 10-3-72;8:55 am] 


[Reg. ER-769; Amdt. 214-11J 

PART 214—TERMS, CONDITIONS, 
AND LIMITATIONS OF FOREIGN AIR 
CARRIER PERMITS AUTHORIZING 
CHARTER TRANSPORTATION ONLY 

Substitution of “Passenger List” for 
“Passenger Manifest” 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 28th day of September 1972. 

For the reasons set forth in ER-768 
(Part 212), published contemporane¬ 
ously herewith, the Board is amending 
Part 214 of the Economic Regulations by 
substituting the term “passenger list” for 
the term “passenger maniflest.” * 

This regulation is issued by the under¬ 
signed pursuant to a delegation of au¬ 
thority from the B oard to the General 
Counsel In 14 CFR 385.19, and shall be¬ 
come effective on October 24, 1972. Pro¬ 
cedures for review of this amendment by 
the Board are set forth in Subpart C of 
Part 385 (14 CFR 385.50 and 385.54). 

Accordingly, the Board hereby amends 
Part 214 of the Economic Regulations 
(14 CFR Part 214) effective October 24, 
1972, as follows: 


1 Footnote 5, page 10 (mimeo.), 35 FR. 
7587, May 15.1970. 

* Similar changes are being made in Parts 
214 and 249 by ER-769 and ER-770, respec¬ 
tively, which are being issued contemporane¬ 
ously herewith. 

* A similar amendment is also being made 
in Part 249 by ER-770, published contem¬ 
poraneously herewith. 
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1. Amend § 214.6(a) (2) to read as 
follows: 

§ 214.6 Record retention. 

(a) • • * 

(2) All passenger lists including those 
filed by charterers: 2 years; and 
* • • • • 

(Sec. 204(a). Federal Aviation Act o i 1968, 
as amended. 72 Stat. 743; 49 U.S.C. 1324) 

By the Civil Aeronautics Board. 

[seal] R. Tenney Johnson, 

General Counsel. 

[FR Doc.72-16956 FUed 10-3-72;8:55 am] 


[Reg. ER-770; Amdt. 249-21] 

PART 249—PRESERVATION OF AIR 
CARRIER ACCOUNTS, RECORDS, 
AND MEMORANDA 

Substitution of “Passenger List” for 
“Passenger Manifest” 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 28th day of September 1972. 

For the reasons set forth in ER-768 
(Part 212), published contemporaneously 
herewith, the Board is amending Part 
249 of the Economic Regulations by sub¬ 
stituting the term “passenger list” for the 
term “passenger manifest.” 1 

This regulation is issued by the under¬ 
signed pursuant to a delegation of au¬ 
thority from the Board to the General 
Counsel in 14 CFR 385.19, and shall be¬ 
come effective on October 24, 1972. Pro¬ 
cedures for review of this amendment by 
the Board are set forth in Subpart C of 
Part 385 (14 CFR 385.50 and 385.54). 

Accordingly, the Board hereby amends 
Part 249 of the Economic Regulations 
(14 CFR Part 249) effective October 24, 
1972, as follows: 

1. Amend § 249.8 to read in part as 
follows: 

§249.8 Period of preservation. of rec¬ 
ord* by supplemental air carriers. 

• • • • • 

Category of records Period to be 

retained 

m • • • * 

13. • * * 

(b) Ail passenger lists. In- 6 months, 
eluding those filed by char¬ 
terers. 

• • < • • 

2. Amend 5 249.12(c) to read in part as 
follows: 

§ 249.12 Period of preservation of rec¬ 
ords by foreign air carriers. 

***** 

(C) • • • 

(1) True copies of all passenger lists, 
air waybills, invoices, and other traffic 
documents covering off-route charter 
trips performed under a statement of 
authorization: 2 years; 


1 A similar amendment is also being made 
In Part 214 by ER-769. published contem¬ 
poraneously herewith. 
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3. Amend 5 249.13(e)(2) to read as 
follows: 

§ 249.13 Period of preservation of rec¬ 
ords by certificated route air carriers. 

• • * * * 

(e) • • • 

(2) All basic original documents, such 
as pilots’ flight logs, aircraft weight and 
balance reports, and passenger lists, 
which are relevant to a detennination 
of the validity of the carrier’s opera¬ 
tional records described in subparagraph 
(1) of this paragraph. 

• • • • • 

(Sec. 204(a). Federal Aviation Act of 1958, as 
amended, 72 Stat. 743; 49 U.S.C. 1324) 

By the Civil Aeronautics Board. 

[seal] R. Tenney Johnson, 

General Counsel . 

[FR Doc.72-16956 Filed 10-3-72;8:55 am] 

SUBCHAPTER D—SPECIAL REGULATIONS 
[Reg. SPR-61J 

PART 372a—TRAVEL GROUP 
CHARTERS 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 27th day of September 1972. 

By advance notice of proposed rule 
making SPDR^22, January 29, 1971/ the 
Board gave notice that it was considering 
proposal of a rule to establish a new 
category of charter tentatively denomi¬ 
nated as “Non-Affinity Charter.” The 
Board stated that the new class of char¬ 
ter was intended to be applicable to all 
direct air carriers and foreign air car¬ 
riers, as an additional alternative to the 
kinds of affinity charters presently au¬ 
thorized under Parts 207, 208, 212, and 
214 of the Economic Regulations and to 
inclusive tour charters under Part 378. 

The proposal stemmed from two 
principal factors: (1) The Board's grow¬ 
ing concern that our existing rules, 
limiting charter travel to groups having 
a “prior affinity,” tended to discriminate 
against members of the public who did 
not belong to qualified organizations with 
a membership large enough to success¬ 
fully mount a charter program; and (2) 
the fact that our existing rules had 
proven to be extremely difficult to en¬ 
force. We recognized that these two fac¬ 
tors are closely interrelated, in that the 
operators of illegal charters have been 
satisfying an ever increasing demand for 
low-cost charter travel by members of 
the public who simply do not share the 
kind of “affinity” required by our exist¬ 
ing rules. We therefore tentatively con¬ 
cluded that it would be desirable to au¬ 
thorize travel charters for groups which, 
while having no “prior affinity” based on 
nontransportation considerations, could 
nonetheless have a true affinity arising 
solely from the special terms and condi¬ 
tions governing their transportation ar- 


* 36 FR. 2514, Feb. 5. 1971. 


rangements. The tentatively suggested 
features of the proposed new type of 
charter rule would thus have enabled 
any group of 50 or more persons to form 
a charter group at least 6 months prior 
to flight departure, if each member paid 
by that time a nonrefundable deposit 
equal to not less than 25 percent of the 
transportation charges. 

Responses received included those 
from trunkline carriers, several foreign 
scheduled carriers, supplemental car¬ 
riers, the travel agency industry, con¬ 
sumer oriented groups, and airline em¬ 
ployee unions. 

The scheduled carriers opposed the 
proposed charter concept, claiming that 
such charters would cause substantial 
diversion of traffic from the scheduled 
services. In addition, they argued that 
the proposed charters could not be es¬ 
tablished because they would violate the 
provisions of the Act. The supplemental 
carriers supported the charter proposal 
and contended that the markets for 
scheduled and supplemental traffic were 
separate and distinct, and therefore the 
scheduled carriers would suffer no diver¬ 
sion from such new charters. The vast 
majority of the travel agency industry 
supported the basic concept of the pro¬ 
posed new-charter rule, while objecting 
to the proposed prohibition against com¬ 
missions payable by direct air carriers 
and requesting that the business of form¬ 
ing eligible groups thereunder be limited 
to recognized travel agents. Consumer 
groups also voiced support for the pro¬ 
posal, on the basis of the need for low- 
cost charter travel, while cautioning 
against the prescription of conditions 
which might restrict the free availabil¬ 
ity of these charters to the general pub¬ 
lic. Unions representing employees of 
the scheduled carriers argued, in oppo¬ 
sition to the proposal, that the new type 
of charter would divert susbtantial traf¬ 
fic from the scheduled services, and ulti¬ 
mately force the scheduled carriers to 
reduce employment. 

By notice of proposed rule making 
EDR-218/SPDR-22A 1 (hereafter re¬ 
ferred to as EDR-218), dated December 
30, 1971, the Board proposed, and sub¬ 
mitted for public comment, a charter 
rule along the lines set forth in the ad¬ 
vance notice. The principal features of 
the proposed rule, reflecting our basic 
concept, made it clear that we contem¬ 
plated the formation of groups whose 
members would engage in a joint under¬ 
taking to charter all, or part of, an air¬ 
craft for their own transportation, solely 
on a round-trip basis, sharing equally in 
the cost of transportation and assuming 
a mutual limited responsibility for one 
another’s defaults. The newly authorized 
class of travel groups was to be formed 
by charter organizers, who would act as 
agents for the passengers, rather than on 
behalf of the direct air carrier. These 
organizers, in turn, would be classified 
as indirect air carriers; as such, their 
authority to operate under the proposed 


• 37 F.R. 222, January 7. 1972. 
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rule would be conditioned upon their 
compliance with requirements designed 
for the protection of the traveling public 
whose agents they would become. Thus, 
the Board proposed amendments to Parts 
207,' 308, 4 212/ and 214/ of its economic 
regulations, and the adoption of a new 
Part 372a of its special regulations, es¬ 
tablishing a new class of charter to be 
called “Travel Group Charter/* 

Pursuant to the notice of rule making 
a large number of comments on the pro¬ 
posals have been idled/ Subsequently, 
pursuant to supplemental notice of pro¬ 
posed rule making and notice of oral 
argument* the Board heard oral argu¬ 
ment on April 27, 1972, with respect to 
the proposals in EDR^-218 as well as on 
the additional issue whether this new 
class of Travel Group Charters should be 
a substitute for, rather than an alterna¬ 
tive to, the presently authorized affinity 
charters. 

Upon consideration, we find that the 
facts which led us to propose the rule 
compel us to adopt it—namely, that there 
is an irresistible and understandable 
public demand for low-cost air trans¬ 
portation, much of it on charter services; 
that this demand has heretofore been 
met all too often by flouting existing 
charter rules; and that it is therefore 
in the public interest to promulgate new 
rules which will enable the consumers* 
needs to be satisfied in a lawful manner. 
For the reasons hereinafter set forth, 
the Board has therefore determined to 
adopt the rules as proposed, but with the 
following principal modifications: (1) 
The proposed minimum 6 month lead 
time for filing charter contracts with the 
Board is being reduced to 3 months; (2) 
we are adding a minimum-stay require¬ 
ment of 7 days for North American char¬ 
ters (as defined herein) / and 10 days for 
all other charters; (3) the proposed 
minimum group size of 50 is being re¬ 
duced to 40; (4) travel group charters 
originating in a foreign country may be 
organized by foreign charter organizers, 
over whom the Board will decline to 
exercise its jurisdiction, but we will re¬ 
quire the direct air carrier (United States 
or foreign) to ascertain that a travel 
group charter so formed complies with 
applicable rules (see § 372a.40, infra); 
(5) a foreign charter organizer may 


1 Governing charter trips and special serv¬ 
ices or U.S. route carriers. 

4 Governing U.S. supplemental air carriers. 

Charter trips by foreign air carriers. 

4 Terms, conditions and limitations of for¬ 

eign air carrier permits authorizing charter 

transportation only. 

7 A list of the initial and reply comments 

Is filed as part of the original document. 

9 EDRr-218B/SPDR-22C. 37 F.R. 6322, March 

28. 1972. 

9 In § 372a,2, “North American charter*’ is 
defined as “a travel group charter between a 
point or points in any State of the United 
States, the District of Columbia, Puerto Rico 
or the U.S. Virgin Islands, on the one hand, 
and a point or points in any other State of 
the United States or in Canada, Mexico, or 
the ‘Islands of the Caribbean’ (as defined in 
Part 207 (14 CFR Part 207) on the other 
hand.” 


RULES AND REGULATIONS 

conduct a U.S.-originated charter if his 
section 402 permit contains such author¬ 
ity; (6) if the charter includes land ac¬ 
commodations, tour conductors may ac¬ 
company the group, with the cost of their 
air transportation to be borne pro rata 
by the charter participants, but the num¬ 
ber of tour conductors must be specified 
in the contract and may not exceed one 
for each 40 participants; (7) the pro¬ 
posed nonrefundabiiity of the 25-percent 
deposit has been modified to permit re¬ 
funds in case of death or illness of a 
charter participant, but only until the 
“tentative adjusted price*’ is computed 
(no later than 45 days before the date of 
scheduled flight departure), after which 
time no payments are refundable to de¬ 
faulting participants; (8) the organizer 
may file either a prescribed surety bond 
alone, or utilize the combined surety 
bond-depository agreement arrangement 
which was provided for in our proposed 
rule; (9) although the travel group char¬ 
ter must be on a round-trip basis, the 
outgoing and incoming legs may be per¬ 
formed by different direct air carriers, 
so long as all the air transportation for 
the charter group is covered by a single 
charter contract; and (10) there will be 
no prohibition against advertising the 
charters to the public at large. Also, in 
order to emphasize the experimental na¬ 
ture of the within TGC rules, we are ex¬ 
plicitly providing that the part shall 
terminate on December 31, 1975. Thus, if 
the TGC rules are to become permanent, 
further regulatory action will have to be 
taken in light of our study of the experi¬ 
ment. Such study will be based, at least 
in part, on our evaluation of data dis¬ 
closed in carriers’ reports filed under 
Parts 217 and 241, as amended contem¬ 
poraneously herewith. Except as modified 
herein, the tentative findings and conclu¬ 
sions set forth in EDR-218 are incorpo¬ 
rated and made final. 

We are not here determining the issue 
whether travel group charters should re¬ 
place existing affinity charters; however, 
making proceeding to consider whether 
the affinity charter rules should remain 
in effect during the pendency of the 
travel group charter experiment. Also, 
since none of the comments filed in this 
proceeding included draft standard forms 
for the charter contract and the con¬ 
tract between the charter organizer and 
the charter participants, as the Board 
requested in EDR-218, we have been un¬ 
able to adopt herein a standard form for 
either contract; however, we continue to 
believe that a standard form for both 
contracts—or at least for certain basic 
provisions which both contracts should 
contain—is feasible and desirable, and 
we therefore expect to institute in due 
course a rule making proceeding directed 
specifically toward adoption of such 
standard forms. Until such standard 
forms are adopted, It must be anticipated 
that considerable delay may be entailed 
by our staff’s duty to review the varying 
relevant provisions of each filed contract. 
Our developing experience with this ex¬ 
pected regulatory problem in administer¬ 
ing the new rules will thus determine how 
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urgent will be the need to prescribe 
standardized “boilerplate,** to the maxi¬ 
mum feasible extent. 

I. Legality of the Travel Group Char¬ 
ters (“TGC**).—In the notice the Board 
tentatively concluded that travel group 
charters would be lawful charters under 
the Act. Acknowledging the legal require¬ 
ment that charter service must be distin¬ 
guishable from individually ticketed serv¬ 
ice, we then proceeded to explain, that, 
in our view, this distinction would be 
maintained by the requirements which 
were to characterize this new class of 
charters: 1 * * 4 * * 7 * 9 10 (1) the TGC participant be¬ 
comes a party to the charter contract it¬ 
self. bearing a pro rata share of the total 
cost of the charter and incurring a 
limited risk of increased transportation 
costs resulting from defaults by his fel¬ 
low participants, whereas the individu¬ 
ally ticketed passenger pays a fixed 
price; 11 (2) the TGC participant assumes 
the considerable risk of flight cancella¬ 
tions which may be attributable to vari¬ 
ous contingencies—such as. a sufficient 
number of defaults by participants who 
have become parties to the charter con¬ 
tract—as contrasted with the minimal 
risks of flight cancellation in individually 
ticketed scheduled service; (3) the travel 
group must be fully formed, and further 
membership foreclosed, several months u 
prior to the departure date, by which 
time each main Ust participant must 
make a substantial nonrefundable de¬ 
posit. whereas last-minute travel plans 
are possible for individually ticketed 
passengers: (4) all participants in a TGC 
must move together as a group, on both 
legs of the air transportation portion of 
the trip, with no intermingling of pas¬ 
sengers among different groups on the 
outbound and inbound flight legs, and 
with no one-way passengers, whereas no 
restrictions need be imposed on an in¬ 
dividually ticketed traveler. 

In their comments, opponents of the 
subject proposal have challenged the le¬ 
gality of travel group charters, from a 
substantive standpoint, contending that 
the Board lacks statutory authority to 
permit charters by groups having no 
prior affinity or common objective of 


10 The criteria for travel group charters set 
forth in the final rule do not differ materi¬ 
ally from those in the proposed rule. Al¬ 
though the final rule reduces the proposed 
6-month lead time for filing TOC contracts 
and the proposed minimum group size, we 
do not believe that either reduction is so 
substantial as to vitiate the legally required 
distinction between TGC participation and 
Individually ticketed service. On the other 
hand, the new minimum-stay requirement 
which we are adding in the final rule should 
serve to further distinguish the TGC from 
ordinary individually ticketed service. 

“In the notice the Board stated, in part 
(mimeo. 8): “Thus, unlike the conventional 
case of individually ticketed transportation, 
the cost to the participant in a travel group 
charter may well vary, depending on the load 
factor achieved on the flight, and the precise 
charge may not be known until flight de¬ 
parture.** 

“ As indicated above, the proposed 6- 
month lead time has been reduced. 
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traveling together after arrival at their 
destination; moreover, it is argued that 
our proposed requirements for this new 
class of charter do not constitute a le¬ 
gally sufficient basis to distinguish a 
TGC from individually ticketed service. 
Finally, as a procedural matter, they in¬ 
sist that the Board may not adopt this 
new class of charter without first con¬ 
ducting an evidentiary hearing. 

A. A travel group charter is a true 
“charter” within the purview of the 
act. —Neither the filed comments nor 
the oral arguments submitted by the op¬ 
ponents in this proceeding have per¬ 
suaded us to alter our tentative conclu¬ 
sion in the notice that travel group char¬ 
ters, as proposed in EDR^218 and 
adopted herein, are lawful “charter 
trips’* within the meaning of section 101 
(34) of the act. 

On the contrary, we have found to be 
far more persuasive the arguments 
which have been advanced in this pro¬ 
ceeding in favor of the legality of our 
proposal, and our conclusion has been 
particularly fortified by the unqualified 
support set forth in the comments of the 
Department of Justice. 

We regard as settled the basic legal 
proposition that, under the act and per¬ 
tinent court decisions, the Board is fully 
authorized to reasonably define the term 
“charter” so long as we preserve the 
critical distinction between charter serv¬ 
ice and individually ticketed service. 
That proposition is as valid today as 
when it was restated by the District of 
Columbia Circuit Court (per then Cir¬ 
cuit Judge Burger) in 1965, where the 
Board was upheld in authorizing split 
charters for the first time: 

We are unable to conclude that the term 
charter trips has a fixed meaning or that 
Congress intended to restrict the Board 
to a definition of one aircraft—one charter. 
We conclude that Congress intended, al¬ 
though not without limits, that the Board 
should be free to evolve a definition in rela¬ 
tion to such variable factors as changing 
needs and changing aircraft • • *. We agree 
with the Board that the legislative history 
reveals that a prime concern of Congress was 
to maintain the integrity of the charter con¬ 
cept—to preserve the distinction between 
group and individually ticketed travel; with¬ 
in these limits it is for the Board to evolve 
reasonable definitions. American Airlines, 
Inc. v. C.A.B., 348 P. 2d 349, 354 (D.C. Cir. 
1965). 

The validity of that proposition was in 
no way weakened by the subsequent leg¬ 
islative action to specifically authorize 
inclusive tour charters, necessitated by 
the judicial impasse which had been 
reached on the question. Compare Ameri¬ 
can Airlines, Inc. v. C.A.B., 365 F. 2d 
939 (D.C. Cir. 1966), with Pan American 
World Airways, Inc. v. C.A.B. 380 F. 2d 
770 (2d Cir. 1967), aff’d by an equally 
divided court sub nom. World Airways, 
Inc. v. Pan American World Airways 391 
U.S. 461 (1968). Indeed, the legislative 
history of the 1968 amendment of the act, 
expressly including inclusive tours within 
the term “charter,” w indicates that the 
purpose was to clarify the Board’s exist- 


*• Public Law 90-514, 90th Cong., 2d Sess. 
(1968). 
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ing authority. Thus, in H. Rept. No. 1639, 
90th Cong. 2d Sess. (1968), it was speci¬ 
fically noted: 

We think that shifting economic consider¬ 
ations and the public convenience and neces¬ 
sity may require modifications in the regula¬ 
tions. We do not undertake here to proscribe 
the usual rulemaking procedures of the CAB, 
and will leave the Board with its present 
flexibility, which must be exercised within 
the confines of the statute, due process, and 
full participation on the part of interested 
parties In the Board's rulemaking proceed¬ 
ings. 

Accordingly, the principal legal issue in 
these proceedings is whether the newly 
authorized class of travel group charters 
is in fact distinguishable from individu¬ 
ally ticketed service; and on tills issue, 
we conclude that—in view of the afore- 
described restrictions and limitations on 
performance of travel group charters, 
none of which are applicable to individu¬ 
ally ticketed service—the answer must 
unquestionably be affirmative. 14 More¬ 
over, even if the traditional usage of 
“group travel” necessarily connotes the 
existence of a bond shared by the mem¬ 
bers of the group, apart from their mere 
physical accompaniment of one another 
during point-to-point flights, the TGC 
concept does entail such a mutual rela¬ 
tionship. As we have said earlier, the 
bond among the TGC participants arises 
from the fact that they are engaged in 
a joint undertaking (paid for a specified 
period in advance) to charter all, or 
part of, an aircraft for their own trans¬ 
portation solely on a round-trip basis 
and for a specified period of time, 
sharing equally in the cost of the 
transportation. 

The scheduled air carriers argue fur¬ 
ther that the Board may not authorize 
the supplemental carriers to operate TGC 
flights, unless it first makes a legally re¬ 
quired finding that TGC’s performed by 
supplemental carriers would in fact “sup¬ 
plement the scheduled service,” within 
the express terms of section 101(34) of 
the act; and that, indeed, no such finding 
could be made here because the TGC’s 
will supplant, rather than supplement, 
the scheduled service. 

This is basically the same argument 
which the route carriers raised against 
the Board’s original inclusion of ITC’s 
within the supplemental* certificated 
authority. Just as we then rejected this 
argument as against ITC’s, so we now re¬ 
ject it as against TGC’s, and our explana¬ 
tion there is equally applicable here: 

The use of the charter mechanism, com¬ 
bined with the restrictions which we are im¬ 
posing by regulation, necessarily results in 
a service to the public which is different in 
significant respects from that available on 
scheduled services. Supplemental Air Service 
Proceeding, E-23350, Mar. 11, 1966. (Mimeo 

p. 11.) 


» We cannot but be puzzled by the trunk¬ 
line carriers’ attempt to equate TGC service 
with individually ticketed service. Particu¬ 
larly Incomprehensible is their assertion that. 
Just as TGC participants "have agreed to 
share equally in the cost of the transporta¬ 
tion. • • • so have all the passengers using a 
particular fare on a scheduled service flight.** 
Comments of Certain Trunkline Carriers, p. 6. 


We therefore regard it as well estab¬ 
lished that the charter authority of the 
supplemental carriers need not be so cir¬ 
cumscribed as to completely preclude the 
supplemental carriers from competing 
for passenger traffic which might other¬ 
wise use scheduled services. Hie an¬ 
nounced policy of the United States gov¬ 
ernment is that “Cbloth scheduled car¬ 
riers and supplemental carriers should 
be permitted a fair opportunity to com¬ 
pete in the bulk transportation market.” a 
Moreover, the courts have regarded the 
public interest standard of section 102<d) 
of the act as embodying a “national pol¬ 
icy which contemplates the ‘existence of 
a market structure conducive to maxi¬ 
mum feasible competition’ ” M among 
scheduled and supplemental carriers. 

In short, the requirement of section 101 
(34) of the act that the charter services 
“supplement the scheduled service” per¬ 
mits the Board to authorize charter serv¬ 
ices which it finds are a desirable adjunct 
to the overall system. Considering the 
rule’s conditions rnd limitations, the spe¬ 
cial nature of the prospective market, 
and our findings, infra, respecting im¬ 
pact upon scheduled services, we conclude 
that operations under this part will sup¬ 
plement the scheduled service within the 
meaning of section 101(34) of the act. 

B. An evidentiary hearing is not re¬ 
quired. —The procedural argument of the 
trunkline carriers and others is that the 
Board cannot authorize travel group 
charters unless evidentiary hearing is 
provided. There are two aspects to this 
argument: (a) since the travel group 
charter rule is so far reaching, it is tan¬ 
tamount to an amendment of the cer¬ 
tificates of the supplemental carriers and 
the route carriers involved, and, as such, 
notice and hearing with respect thereto 
are required by the statute; 17 and (b) 
even if these rule making proceedings do 
not constitute certificate amendments re¬ 
quired by the act to be predicated on an 
evidentiary hearing, the Board would 
nonetheless be abusing its administrative 
discretion if it promulgated these par¬ 
ticular rules following only such pro¬ 
cedures as are appropriate for ordinary 
rule making. 

We cannot accept the argument that 
the travel group charter authority 


“"Statement of International Air trans¬ 
portation Policy," approved by the President, 
June 22, 1970. The policy statement reads, in 
part, as follows: "We consider passengers 
traveling at group rates on scheduled services 
to be part of that market. Regulatory and 
promotional policies should give greater rec¬ 
ognition to the dimensions, characteristics 
and needs of the bulk transportation market, 
as such, and less emphasis to the type of 
carrier that is serving that market. However, 
the Government should not allow enjoyment 
of the right to perform both scheduled serv¬ 
ice and charter service to result In decisive 
competitive advantages for scheduled car¬ 
riers." 

*• NACA v. CAB., 442 P. 2d 862 . 874 (DC. 
Cir. 1971). quoting from NACA v. C.A.B., 436 
F. 2d 185, 194 (D.C. Cir. 1970). 

17 The act requires that notice and hearing 
must precede amendment of a UJS. carrier’s 
certificate or a foreign carrier’s permit. Sec. 
401(g) and 402(f). respectively. 
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granted herein is tantamount to amend¬ 
ment of existing certificates or permits of 
air earners. This proceeding clearly in¬ 
volves the adoption of a “rule,” as de¬ 
fined in section 2 of the Administrative 
Procedure Act (5 U.S.C. 551(4)). We are 
prescribing standards which are of gen¬ 
eral applicability to various classes of 
carriers and which are of future effect. 
That the operations of direct air car¬ 
riers under their certificates or permits 
will be affected thereby does not trans¬ 
form our rule making action into the 
kind of adjudicative action involved in 
amending certificates and permits issued 
to carriers pursuant to the act. Ameri¬ 
can Airlines, Inc. v. C.A.B., 359 P. 2d 624 
(DC. Cir. 1966) (en banc). 

It should be noted that the charter 
rules which we are herein prescribing 
will be available to all classes of direct 
air carriers, both scheduled and supple¬ 
mental, foreign as well as domestic. It is 
thus by no means certain that these new 
rules will have a detrimental effect on 
the operations of any particular class 
of licensed air carrier. Yet, even if such 
were the intended or foreseeable effect, 
it has been settled that “economic dam¬ 
age to an existing licensee is not a modi¬ 
fication of the existing license • * • ” 
Delta Airlines, Inc. v. C.A.B., 275 P. 2d 
632. 641 (D.C. Cir. 1960), cert. den. 362 
U.S. 969 (1960) . ,a 

Nor do we believe that we are required, 
in the exercise of sound administrative 
discretion, to conduct evidentiary hear¬ 
ings in these proceedings. None of the 
filed comments or oral arguments have 
persuaded us to depart from the view 
which we expressed in EDR-218 that, 
insofar as the principal factual issues 
here involve largely unpredictable ques¬ 
tions as to the traffic which these new 
rules will generate or cause to be diverted 
from scheduled carriers, they can best 
be resolved in light of experience gained 
through actual experimentation. As in 
American Airlines, Inc. v. C.A.B., supra, 
where the issue was the effect of the 
Board’s “blocked space” rule on peti¬ 
tioners’ business, so here the issues in¬ 
volve what are properly characterized as 
"legislative” rather than “adjudicative” 
facts. And thus the court’s further ob¬ 
servation as to the appropriate means 
for resolving such issues is equally ap¬ 
propriate here. 

It is the kind of Issue involving expert 
opinions and forecasts which cannot be de¬ 
cisively resolved by testimony. It is the kind 
of issue where a month of experience wlU be 
worth a year of hearings. 359 F. 2d 624, 633. 

II. Impact on scheduled services .—In 
EDR-218 the Board tentatively con¬ 
cluded that the proposed TGC rule would 
hot divert vast amounts of traffic from 
scheduled service nor would it impair the 
ability of the scheduled carriers to pro¬ 
vide adequate service on their routes. 
The Board further found that any diver¬ 
sion of traffic from scheduled services 
would be minimized by the nature of the 
various restrictions with which our rules 


14 See also American Airlines, Inc. v. C.A.B., 
359 P. 2d 624 (D.C. Cir. 1966). 
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would circumscribe the availability of 
travel group charters. The Board stated 
its belief that this new class of charters 
would tend to attract primarily those 
price-conscious travelers who are not 
users of scheduled services, and that, in 
any event, since the exact degree of the 
generation of new traffic could be as¬ 
certained only after some period of ex¬ 
perimentation with the rule, we would 
carefully scrutinize results of the experi¬ 
ment, taking appropriate action to cur¬ 
tail any undue diversion from scheduled 
services which might develop. We affirm 
these conclusions now. 

No one, of course, can be sure what will 
take place under the new rules, and it is 
indeed one purpose of the experiment to 
find out. It seems clear that TGC charters 
will not supplant the scheduled services, 
w r hich alone will remain available to pro¬ 
vide reliable, flexible, definitively timed 
transportation on either short or long 
notice. We fully realize that these rules 
may well result in the reduction by route 
carriers of the number of their scheduled 
flights in particular markets, especially 
during peak travel periods, and the allo¬ 
cation of some of their aircraft to the 
transportation of TGC traffic. However, 
we would not necessarily regard as unde¬ 
sirable some adjustment in the ratio 
maintained by a route carrier, in any 
given market, between its scheduled serv¬ 
ice and charter service, so long as its 
total service continued to be adequately 
responsive to the public’s demand for 
both kinds of service in the market. 

The trunkline carriers and others “ 
continue to maintain, inter alia, that the 
bulk of the pleasure air travel market 
would be subject to diversion, notwith¬ 
standing the Board’s restrictive require¬ 
ments condition the use of TGC. Specifi¬ 
cally, it is contended that our proposed 
6 months’ deadline for commitments 
would not effectively prevent substantial 
diversion, since many travelers make 
their travel plans 6 or more months in 
advance, as evidenced by surveys con¬ 
ducted by carriers. 1 * They also contend 
that the nonrefundability of the initial 
25-percent deposit would not be a serious 
deterrent, since assignments could easily 
be arranged. Finally, they assert that 
travel agents, who supply a large per¬ 
centage of the scheduled airlines’ pas¬ 
sengers, will divert their customers to 
travel group charters because their re¬ 
muneration for services in connection 
with travel group charters would be 


™ Four foreign air carriers (British Over¬ 
seas Airways Corp. (BOAC), Iberia, Lineas 
Aereas de Espana, S.A. (Iberia), Deutsche 
Lufthansa Aktiengesellschaft (Lufthansa), 
and Swissair, Swiss Air Transport Co. Ltd. 
(Swissair)); a travel agent, Don Travel Serv¬ 
ice, Inc. (Don Travel); a labor union. United 
Air Lines Pilots' Master Executive Council 
(UAL-MEC); a trade association. Association 
of Retail Travel Agents (ARTA); and a gov¬ 
ernment organization, European ClvU Avia¬ 
tion Conference (ECAC). 

40 It Is claimed that surveys conducted by 
various carriers and others show that be¬ 
tween 28 percent and 73 percent of trans¬ 
atlantic passengers decide to travel 6 or more 
months in advance of regular departure. 
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larger than commissions earned in con¬ 
nection with the sale of scheduled 
services. 

These assertions are not persuasive. 90 * 
The surveys and studies submitted in 
support of the claim of substantial di¬ 
version cannot possibly be reliable, since 
they have not been based upon actual 
experience with travelers' reactions to a 
group travel arrangement involving the 
complex of restrictions surrounding 
travel group charters. For example, in 
contending that the advance-purchase 
requirement for travel group charters 
would not materially diminish the extent 
of diversion from scheduled services, the 
trunkline carriers rely principally upon 
carrier data and surveys showing that 
many persons book airline reservations 
or plan trips far in advance of the date 
of departure. It is one thing for a pas¬ 
senger to plan a trip or book a reserva¬ 
tion on a scheduled flight several months 
in advance, knowing that he is free to 
change his plans or reservations at will, 
without incurring monetary risk; but 
that situation is quite different from the 
kind of advance planning and risk en¬ 
tailed by participation in a TGC. And in¬ 
sofar as the trunkline carriers contend 
that assignments of deposits from a 
TGC’s “main list” participant to a 
“standby” participant can easily be ef¬ 
fected. they are at the very least ignoring 
the real risk that an individual partici¬ 
pant will not be able to assign his inter¬ 
ests if the maximum number (20 per¬ 
cent) of such assignments have already 
been effected. Similarly, the claim that 
travel agents will channel traffic away 
from scheduled service in favor of travel 
group charters in order to receive a 
larger remuneration for their services is 
sheer speculation, since it is not now 
foreseeable what the average “service 
charge” of a charter organizer will be, or 
how much of this charge the organizer 
will be prepared to share with a 
travel agent, by way of commission or 
otherwise. 

Finally, w*e regard as farfetched the 
argument that a regular customer of 
scheduled service, such as a business 
traveler, could routinely “hedge” his res¬ 
ervation for a scheduled flight by concur¬ 
rently becoming a “main list” or “stand¬ 
by” member of one or more travel group 
charters which he learns are scheduled 
to depart at the same date and for the 
same destination as his scheduled flight. 
It is suggested that this could be a rou¬ 
tine practice, because it involves no risks 
to the traveler and w r ould w*ork as fol¬ 
lows: If a TGC materializes, then the 
business traveler will cancel his sched¬ 
uled flight and fly at the low charter 
rate; and if no TGC materializes, then 
he will receive refund of any advance 


** We note that in the transatlantic sup¬ 
plemental charter authority renewal case 
(Docket 20569. Order 72-5-9), we found that 
the record did not support the assertion by 
the scheduled carriers that the supplementals 
have substantially Impaired, or threaten sub¬ 
stantial impairment of, scheduled services in 
the transatlantic market. (See our opinion, 
dated January 24, 1972.) 
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payments he may have made as a TGC 
participant and proceed with the sched¬ 
uled flight at a price which he was pre¬ 
pared to pay anyway. Thus, the business 
traveler would incur no actual risk, since 
he might succeed in paying less, but in 
no event will he pay more, than the cost 
of his individual ticket. The argument 
is specious, however, if for no other rea¬ 
son than that it overlooks the fact that 
a TGC is round trip, of a fixed minimum 
duration, and permits no intermingling 
of passengers, so that the business trav¬ 
eler must find a TGC which is scheduled 
not only to depart for his destination on 
his planned date but also to turn on 
his planned date. Moreover, as to the 
possibility of becoming a “main list” par¬ 
ticipant (by paying at least a 25-percent 
initial deposit) in more than one TGC, 
the traveler would be incurring thereby 
the considerable risk of becoming a de¬ 
faulting participant in any of the addi¬ 
tional travel group charters which might 
materialize and, consequently, of forfeit¬ 
ing his initial deposit(s). 

III. Changes from proposed rule —A. 
Predeparture filing lead time. The pro¬ 
posed rule provided for a predeparture 
lead time of 6 months for filing TGC 
contracts in all instances. Several of the 
comments which supported the basic 
proposal but opposed particular proposed 
provisions as overly restrictive, suggested 
that we adopt a lead time of less than 6 
months or no lead time at all. It was 
argued that a lengthy lead time would 
merely make travel group charters less 
attractive than existing affinity charters. 
Pan American and the other trunkline 
carriers, on the other hand, argued 
against our adoption of a shorter lead 
time than the proposed 6-month period, 
on the ground that such liberalization 
would further increase the amount of 
diversion from scheduled service result¬ 
ing from the TGC rule. 

We have decided to prescribe a 3- 
month minimum lead time.® The need 
for prescribing some substantial period 
of lead time is essential to implementa¬ 
tion of the TGC rule. This is an integral 
component of the complex of require¬ 
ments with which we must circumscribe 
our basic TGC concept within the legal 
framework of a type of charter service 
which is distinguishable from, and does 
not unduly divert from, individually 
ticketed service. Yet, we recognize of 
course that any attempt to fix the pre¬ 
cise duration of a lead time which will 
be sufficiently restrictive to help main¬ 
tain the TGC's identity as a charter and, 
at the same time, sufficiently liberal to 
enable the TGC experiment to work, 


a We do not agree with the trunkline car¬ 
riers* assertion that reduction in the proposed 
lead time, as set forth in EDR-218, would 
require a further notice of proposed rule 
making. The reduction we have made is. in 
our view, not such a material change from 
the proposal as to be outside the scope of 
this proceeding. It may be noted that many 
of the comments received recommended fur¬ 
ther reductions in the proposed lead time, 
and the trunkline carriers had full oppor¬ 
tunity to reply to those comments and 
recommendations. 
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inevitably involves some degree of 
arbitrariness. 

In our judgment, the 6-month time 
limit proposed in the notice is likely to 
prove unduly restrictive. It must be re¬ 
membered that, under the rule, the lead 
time fixes the latest date for filing TGC 
contracts with the Board. Since the 
signing-up process is one which can nor¬ 
mally be expected to take weeks or 
months, it is evident that the use of a 
6-month lead time would mean that indi¬ 
vidual charter participants would be 
required to make firm commitments sub¬ 
stantially earlier than the 6-month dead¬ 
line. We are concerned that, considering 
the novelty of the TGC concept and the 
uncertainties involved, an insufficient 
number of persons would be willing to 
make such advance commitments to pro¬ 
vide a meaningful test of the program. 

We have therefore determined to 
prescribe that TGC contracts and other 
documents must be filed with the Board 
no earlier than 4 months and no later 
than 3 months before the scheduled de¬ 
parture date. Since the minimum 3- 
month lead time represents a filing dead¬ 
line for legal compliance with our TGC 
rules, it should be clear that, from the 
standpoint of persons interested in suc¬ 
cessfully carrying out a particular TGC, 
plans and commitments will have to be 
made far in advance of such 3-month fil¬ 
ing deadline. Indeed, it would seem quite 
realistic to expect that our regulatory 
requirement that TGC papers must be 
filed no later than 3 months before date 
of flight departure entails a practical re¬ 
quirement that many interested TGC 
participants will have to sign up as early 
as 5 or more months prior to departure, 
even though deposits are fully refund¬ 
able until the TGC contract is filed, 
which can be no earlier than 4 months 
before departure. 

In considering this aspect of the rule, 
w r e have noted that proposals for ad¬ 
vance-purchase charters now pending 
before other governments almost uni¬ 
formly contemplate a 3-month advance 
requirement. While w r e have fashioned 
the rule in the light predominantly of 
this country’s needs, as we see them, w*e 
have also considered that it would be 
desirable to achieve as much similarity 
as is possible among the charter rules of 
the various countries. This consideration 
strengthens, although it does not dictate, 
our selection of the 3-month advance 
requirement. 

As is true of other aspects of the rule, 
our decision as to the appropriate lead 
time is subject to further review in the 
light of the results of the experiment. 

Indeed, in the explanatory statement 
of our proposal we explicitly stated that 
we w r ould adjust either the precise dura¬ 
tion of lead time or the precise minimum 
amount of nonrefundable deposit, or 
both, if such action appeared necessary 
to prevent undue diversion. (EDR-218/ 
SPDR-22A, mimeo p. 11.) If a longer 
lead time than 3 months will appear 
necessary to prevent undue diversion, we 
shall not hesitate to adjust the require¬ 
ment by appropriate amendment of 
these rules. 


B. Minimum-stay requirement . The 
proposed rule did not provide that a 
TGC shall be subject to a minimum-stay 
requirement. However, consistent with 
our repeated objective of fashioning 
rules which will clearly distinguish TGC 
travel from individually ticketed service 
and prevent undue diversion from sched¬ 
uled traffic, we have now determined to 
include such a requirement in the final 
rule. Moreover, in the belief, based on our 
general observations, that vacation 
travel in North America is likely to be 
of shorter duration than vacation travel 
from the United States to other parts 
of the world, we are providing for a dif¬ 
ference in their respective minimum-stay 
requirements, 7 days for North American 
TGC’s charters, and 10 days for all 
others. 

This new requirement does not repre¬ 
sent a substantial variance from the pro¬ 
posed rule, but is, rather, in the nature of 
a modification of the various restrictive 
features which were included in our 
proposal. We are therefore of the view 
that we may now adopt this restrictive 
modification without conducting further 
public proceedings thereon, just as we 
have here adopted several liberalizing 
modifications. 

C. Minimum size of group. EDR-218 
proposed a minimum group size for 
travel group charters of 50 persons; our 
final rule provides for a minimum group 
size of 40. This will conform the mini¬ 
mum group size for a TGC to the mini¬ 
mum size generally prescribed for split 
charters in our existing regulations. 
Moreover, by decreasing the min imum 
group size of a TGC from 50 to 40. we 
shall be facilitating the availability of 
land transportation to TGC touring 
groups, since the seating capacity of most 
European sightseeing buses accommo¬ 
dates 42 or 43 passengers. 

D. Foreign charter organizers. The 
proposed rule limited travel group char¬ 
ter organizers to UJS. citizens. Caledo¬ 
nian, Cook, and Kuoni request that in¬ 
direct air carriers which are not U.S. 
citizens be authorized to conduct travel 
group charters in foreign air transpor¬ 
tation, both those which are foreign- 
originated and those which are U.S.- 
originated. In the case of foreign-origi¬ 
nated charters, it is requested that the 
Board decline to exercise its jurisdiction 
over such charter programs or that it 
condition such declination upon the 
filing with the Board of appropriate doc¬ 
uments. In the case of U.S.-originated 
charters, it is suggested that foreign 
indirect air carriers holding section 
402 permits to conduct inclusive tour 
charters (under Part 378 of the Board s 
special regulations, 14 CFR Part 378), be 
authorized to conduct travel group char¬ 
ters which originate in the United States 
without further amendment of their 
permits. 

We shall modify our proposed defini¬ 
tion of travel group charter organizer 
so as to include a foreign charter or¬ 
ganizer. As to foreign-originated travel 
group charters formed by a foreign char¬ 
ter organizer, the Board will decline to 
exercise its jurisdiction over the charter 
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organizer”* * but not over the TGC which 
he has formed. This means that we will 
decline to enforce our TGC rules directly 
against the foreign charter organizer, 
but we will expect the direct air carrier 
(United States or foreign) who deals 
with such a charter organizer to see to 
it that our TGC rules are complied with, 
insofar as they are applicable to foreign- 
originated charters” b On the other hand, 
as to U.S.-originated travel group char¬ 
ters formed by a foreign charter or¬ 
ganizer, only an organizer having a sec¬ 
tion 402 permit explicitly authorizing 
such activity will be permitted to oper¬ 
ate under our TGC rules, which will be 
as directly enforceable against him as 
against a foreign direct air carrier. 

Caledonian maintains that the Board 
should make clear that it is willing to 
sanction the performance of any foreign- 
originating TGC which conforms with 
the originating country’s rules govern¬ 
ing a TGC (or analogous charter con¬ 
cept) so long as those foreign rules are 
substantially similar to ours. We are in¬ 
clined to agree with this in principle. 
The Board has previously indicated the 
desirability of such an approach. For ex¬ 
ample, in disapproving IATA Resolution 
045. we suggested that charter worthiness 
might be determined on the basis of the 
laws and regulations where the charter 
originated.”* As a practical matter, how¬ 
ever. we are not yet faced with the situa¬ 
tion which Caledonian envisions, since as 
yet no foreign country has promulgated 
a comparable charter rule. Nor does it 
appear appropriate at this juncture to 
attempt to fix predetermined standards 
for determining whether a foreign coun¬ 
try’s charter concept is “substantially 
similar” to the TGC. We are prepared, 
however, to deal with this matter as it 
arises, giving consideration to the in¬ 
terests of the public and the various com¬ 
peting classes of carriers, either through 
further amendments to these regula¬ 
tions, waivers, or such other action as 
may be appropriate. The Board specifi¬ 
cally desires to make clear that it has no 
intention to dictate the precise details of 
foreign-originated travel group charter 
regulations to other governments. 

E. Tour conductors . The proposed rule 
did not provide for the carriage of tour 
conductors on travel group charters since 
it contemplated the transportation of 
TGC participants only, with each pas¬ 
senger paying his pro rata share. ASTA 
suggests that, where ground arrange¬ 
ments are provided as a part of the 
charter, free transportation for tour con- 


*■ For the same reasons on which we de¬ 
cided to decline Jurisdiction over foreign ITC 
operators In Order E-24697, which was af¬ 
firmed in Pan American World Airways v. 
C A B., 392 P. 2d 483 (D.C. Cir. 1968). 

B,t Certain nonessential provisions of the 
attached rule are, by their very terms, already 
inapplicable to foreign organizers of foreign- 
originated TGC’s: moreover, as noted below, 
we anticipate taking future action affecting 
application of our TGC rules to foreign- 
originated TGC’s. either by rule amendment, 
waiver or otherwise. 

*' Order 72-8-91, June 21,1972. 


ductors should be permitted, with one 
pass for each 40 participants and a maxi¬ 
mum of two passes per travel group 
charter. We believe that this suggestion 
is reasonable, and we are therefore pro¬ 
viding that, if the charter includes land 
accommodations, tour conductors may 
accompany the TGC flight, at the com¬ 
mon expense of the participants, so long 
as the number of tour conductors Is 
specified in the contract between the 
charter organizer and participants, and 
does not exceed one tour conductor for 
each 40 charter participants. However, 
we do not perceive any need to adopt 
ASTA's suggested maximum of two tour 
conductors per TGC. The maximum ratio 
of one tour conductor to each 40 partici¬ 
pants should adequately serve to deter 
abuse of the TGC concept. 

F. Refund of deposit in case of death 
or ill health of participant. —The pro¬ 
posed rule provided that, after the char¬ 
ter contract was filed, there could be no 
ref mid of his 25-percent initial deposit 
to a defaulting participant, unless the 
c liar ter was canceled on one of the 
grounds set forth in § 372a.l8 of the pro¬ 
posed rule. ACT maintains that the 25- 
percent deposit should be refundable 
under circumstances where the reason 
for a participant’s default is clearly be¬ 
yond his control, as in the case of his 
death or illness. We are modifying the 
rule so as to reflect our limited adoption 
of that suggestion, by providing for the 
refundability of all advance payments, 
including the 25 percent initial deposit, 
in case of the deatli or illness of the 
charter participant; however, this relax¬ 
ation of the nonrefundable nature of 
such deposit will prevail only until the 
“tentative adjusted price” is actually 
computed. After computation of the ten¬ 
tative adjusted price, all advance pay¬ 
ments including the initial deposit, may 
be refunded only if the charter is can¬ 
celed pursuant to the provisions of 
§ 372a.l8. To this extent, we think it is 
fair that each participant assume the 
risk of his default,® for whatever reason, 
rather than impose such risk on his fel¬ 
low participants. Once the tentative ad¬ 
justed price has been computed, the par¬ 
ticipants should be assured that their pro 
rata cost will not be increased for any 
reason, as would be necessary if any 
subsequent refunds were allowed. 

G. Surety bond provisions. —The pro¬ 
posed rule included bond and escrow pro¬ 
visions adapted from similar provisions 
applicable to tour operators. However, 
unlike other ch sir ter operators, the pro¬ 
posed rule did not offer the travel group 
charter organizer the option of filing a 
bond only. 2 * 


“It should be emphasized that, though 
the defaulting participant’s Interest is not 
refundable, it is assignable at any time, if a 
permissible assignment can be effected. 

“ The proposed rule provided for a higher 
bond if the charter organizer furnished 
ground accommodations and that the escrow 
arrangement governed payments both for air 
transportation and for ground accommoda¬ 
tions, if any. These provisions will be adopted 
as proposed. 


The NACA carriers ask that the travel 
group charter organizers be given the 
same alternative opportunity of filing a 
bond only, as is available to inclusive 
tour operators under Part 378, and to 
study group charter operators under 
Part 373. They state that although most 
charter organizers would probably be un¬ 
able to obtain a sufficiently large bond 
to cover their entire liability, those who 
can may well prefer to do so, thus avoid¬ 
ing the need to tie up large amounts of 
cash in an escrow account. ACAP op¬ 
poses this suggestion of the NACA car¬ 
riers. 

As indicated above, we have recon¬ 
sidered our proposal, and shall permit a 
surety bond alone as an alternative to 
the surety bond depository agreement 
security arrangement, thereby conform¬ 
ing the security provisions under this 
part to those governing other authorized 
charter operators. The amount of surety 
bond when it is the sole security offered 
participants has been patterned after the 
bond-only surety provisions in Part 378 
applicable to ITC’s. 

We are also making some technical 
modifications to the proposed provisions 
on security. The proposed rule provided 
that a bonding or surety company would 
be qualified for purposes of the travel 
group charters only if the company’s 
surety bonds are accepted by the Inter¬ 
state Commerce Commission under 49 
CFR 1084.6 and the company is listed in 
Best’s Insurance Reports (Fire and 
Casualty) with a general policyholders* 
rating of “A” or better. The purpose of 
the proposed absolute standard was to 
relieve the Board from the burden of 
determining the qualifications of bond¬ 
ing companies on a case-by-case basis. 
Prior to the issuance of EDRr-218, we had 
issued SPDR-26, tt< in which we proposed, 
inter alia, to adopt the same absolute 
standard for surety bonds pursuant to 
Parts 373* 378* and 378a” of the 
Board’s Special Regulations, as well as 
other amendments to the bond provi¬ 
sions. All of the amendments to the gen¬ 
eral bond provisions proposed in SPDR- 
26 were incorporated as proposals in 
EDR-218. 

Although the comments in this pro¬ 
ceeding did not focus on these particular 
technical provisions, we have neverthe¬ 
less decided not to adopt them here. The 
particular security provisions with re¬ 
gard to travel group charters should be 
consistent with those applying generally 
throughout the comparable parts of the 
Board’s regulations. Accordingly, we 
have determined not to adopt in this 
proceeding the proposed provisions 
which are counterparts to the amend¬ 
ments proposed in SPDRr-26 (with one 
exception)," but rather to defer the 


* Oct. 26, 1971, 36 F.R. 20895 (Docket 
23940). 

28 Study group charters. 

* Inclusive tour charters. 

97 Contract bulk inclusive tours. 

“Effective date of the bond will be the 
date of its filing with the Board, as proposed 
In EDR-218. 
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question to the more general rule mak¬ 
ing proceeding in SPDRr-26. The opposite 
side of the coin is that such general 
amendments as we may ultimately adopt 
hi SPDR-26 would at the same time be 
adopted for this Part 372a, by parallel 
amendment, sb as to maintain consist¬ 
ency among all other charter rules on 
tills subject. 

By the same token, we are adopting 
in this proceeding certain modifications 
of the reporting requirements for deposi¬ 
tory banks which we recently issued with 
respect to the counterpart security pro¬ 
visions in Parts 373 and 378 of the Board's 
Special Regulations." These modifica¬ 
tions, adopted after public rule making 
proceedings initiated by SPDR-27, 90 are 
intended to provide a more effective 
means of protecting charter participants 
in their dealings with indirect air car¬ 
riers and should therefore apply to the 
TGC rule as well. (See §§ 372a.25(a) and 
372a 50(c).) 

H. Outgoing and incoming legs of the 
flight performed by different carriers.— 
The proposed rule defined “travel group 
charter" as a round-trip charter ar¬ 
ranged by a charter organizer for a 
travel group. Consortium suggests that 
the various charter legs that constitute 
a round trip be allowed to be booked 
by different carriers, provided that 
satisfactory evidence is presented to the 
Board by the charter organizer that di¬ 
rect air carriers have made commitments 
-to perform the charter for both the out¬ 
going and incoming legs of the trip. We 
did not intend in the proposed rule to 
proscribe such action and we shall ex¬ 
pressly authorize it herein. However, in 
order to avoid inconsistencies among the 
terms and conditions of separate charter 
contracts between the charter partici¬ 
pants and different carriers, we are con¬ 
ditioning this authority upon the utiliza¬ 
tion of the single charter contract cover¬ 
ing the entire round trip of the TGC 
flight. “ 

L Mass media advertising.—We 
have decided not to retain in the final 
rule the proposed prohibition against 
mass media advertising. We are per¬ 
suaded that a ban on the availability 
of these charters to the public at large 
tends toward the same kind of discrimi¬ 
nation which is inherent in the affinity 
charters. Under such a ban, certain mem¬ 
bers of the public might not know of the 
availability of TGC charters simply be¬ 
cause they were not recipients of “limited 
distribution" advertisements and other 
publications aimed at selected audiences. 
Moreover, we believe that the workability 
of the TGC concept and the public de¬ 
mand for it will be more validly tested if 
all members of the public have reason¬ 


ed See SPR-58, adopted June 16. 1972. 

Dec. 8. 1971. 

ai The rule provides that where air trans¬ 
portation is to be performed by more than 
one direct air carrier, there shall be a single 
charter contract to which the charter par¬ 
ticipants (acting through the charter 
organizer) and all such direct air carriers 
(acting Jointly and severally) shall be parties. 
(See § 372a.l0(c).) 
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able opportunities to participate in such 
TGC’s as may be organized. 

IV. Principal changes in the proposed 
rule which were requested but are not 
being made. —A. Restricting TGC to 
domestic markets. —We have declined to 
adopt DOT'S suggestion, urged upon us at 
the oral argument, to restrict the within 
TGC experiment only to certain selected 
domestic markets, on a 1-year trial basis, 
but not to venture at this time into inter¬ 
national markets. 

DOT'S position is based principally on 
two grounds. It first contends that be¬ 
fore introducing this experiment into 
the international market, we should make 
a determination as to the level of sched¬ 
uled service which is required in inter¬ 
national markets, so that we may impose 
such restrictions on charter service as 
are “necessary to avoid prejudice to the 
scheduled service level thus established." 
(Oral Argument Transcript, p. 130.) In¬ 
sofar as this contention parallels that of 
the trunkline carriers, we need not deal 
with it again here, and we refer instead 
to what we have said above, at pages 
14-17. In addition, we have serious doubts 
as to whether such a determination is 
feasible and, if it were, whether it would 
be useful. No one has shown how charter 
policies can be drawn to guarantee par¬ 
ticular levels of scheduled service. 

DOT next contends that in view of the 
fact that novel principles of charter serv¬ 
ice (somewhat comparable to those em¬ 
bodied in our TGC rule) have recently 
become a subject of discussion by ECAC. 
we should defer implementation of our 
rules herein until we “may take into ac¬ 
count the results of the ECAC discus¬ 
sions." (Id., at p. 131.) We applaud the 
increasingly widespread attention which 
is being devoted to the exploration of 
various ways to meet the international 
public demand for low cost charter 
travel. However, our primary responsi¬ 
bility is to be concerned with the air 
transportation needs of the American 
public, and we do not believe that we 
would adequately meet that responsi¬ 
bility by postponing our innovative ac¬ 
tions until other interested government¬ 
al bodies decide whether or not to join 
us. We, of course, hope that they will do 
so, or make comparable innovations of 
their own, to meet the developing needs 
of the traveling public. There will un¬ 
doubtedly be differences in the particu¬ 
lars of the various proposals which for¬ 
eign governments may eventually adopt 
as counterparts to our TGC. We look 
forward to benefiting from one another’s 
experiments, and we stand ready, within 
the limits of our legal authority, to ad¬ 
just our rules to the demonstrated needs 
of the international community. On the 
other hand, were we to defer imple¬ 
mentation of our TGC proposal until 
other governments would agree to im¬ 
plement uniformly similar charter con¬ 
cepts, then our inaction would likely con¬ 
tribute to an interruption of the current 
momentum in the international com¬ 
munity of civil aviation toward devising 
new charter concepts. In these circum¬ 
stances. we think it clear that we should 
move forward rather than mark time. 


B. Reduced fares for children.— With 
respect to reduced fares for children, we 
stated in the Explanatory Statement of 
EDR-218 (mimeo. p. 15): 

The Board’s pro rata charter regulations 
generally require that all participants pay an 
equal share of the charter cost, but permit 
an exception for reduced fares for children. 
Because the subject charters will be held out 
to the general public, this exception does not 
appear desirable. Since the price to an in¬ 
dividual participant would necessarily vary 
with the number of children accompanying 
other participants, reduced children’s fares 
would produce an inequitable result mid 
would add a further element of complexity 
and uncertainty in estimating the minimum 
pro rata price to be paid if all seats are 
sold. 

The NACA carriers and Caledonian ask 
that the matter of children’s fare dis¬ 
counts be left to the discretion of the 
charter organizer, as is the case with af¬ 
finity charters. As to the complexity in¬ 
volved in establishing the minimum pro 
rata price, they maintain that the prob¬ 
lem can be solved by assuming no chil¬ 
dren (or an arbitrary percentage of 
children) for the purpose of computing 
the pro rata price, and adjusting for the 
actual number of children at the time 
the “tentative" or “final adjusted charter 
price" is computed. Also, it is contended 
that travel group charters will not ap¬ 
peal to families with small children un¬ 
less children’s discounts are offered, and 
thus a considerable potential market for 
such charters would be lost. Caledonian 
points out that the rules could bar as¬ 
signment of any adult seat to a child at 
reduced fares after the tentative ad¬ 
justed price is computed, so as to avoid 
an increase in the final adjusted pro 
rata price resulting from the assignment. 

We are not persuaded to depart from 
our tentative view that reduced fares for 
children should not be allowed. A child¬ 
less charter participant should be able to 
know, at the time he signs the contract, 
what his minimum pro rata price will be, 
assuming that all seats are sold, without 
wondering whether he may be called 
upon to subsidize the cost of a fellow 
participant traveling with children. How¬ 
ever the members of a fraternal organi¬ 
zation may feel about bearing part of the 
cost of a fellow member’s children under 
our present pro rata charter rules (and, 
in practice, we understand that chil¬ 
dren’s discounts are actually quite rare in 
a bona fide pro rata charter), it must be 
remembered that the TGC participants 
need not have a prior affinity and thus 
may be total strangers to one another. 

C. Charter organizer as principal 
The explanatory statement in EDR-218 
indicated that the charter organizers are 
to act solely as agents for the travel 
group members with respect to air trans¬ 
portation. It went on to state that the 
organizer is to be neither a principal in 
the provision of air transportation nor an 
agent of the direct air carrier and that 
he will be engaged in the business of 
forming groups of persons, from among 
the general public, who will become par¬ 
ties to a charter contract with a direct 
air carrier (mimeo. pp. 16-17). 


FEDERAL REGISTER, VOL. 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 






RULES AND REGULATIONS 


20815 


The trunkline carriers maintain that 
the Board's characterization of travel 
organizers as agents of the charter par¬ 
ticipants is legally untenable. They state 
that the proposed rule contemplates that 
an option agreement will be entered into 
between the organizer and the direct air 
carrier prior to the time when the TGC 
particpants are known or knowable. The 
argument runs that this is an impossi¬ 
bility. since the organizer cannot, as 
agent, enter into an option agreement 
which is binding upon persons who have 
not yet become his principals. Thus, ac¬ 
cording to the trunkline carriers, only 
the organizer can be the principal with 
respect to the option granted by the 
direct air carrier to furnish air trans¬ 
portation for the TGC. 

We adhere to our view that the charter 
organizer may act only as agent for the 
travel group with respect to the charter 
contract. There is nothing legally anom¬ 
alous about his role In the transaction. It 
is true that at the time the organizer re¬ 
ceives the TGC option from the direct air 
carrier he does not as yet act on behalf of 
known principals, and thus the option 
cannot be binding on any principal. But 
the fallacy in the trunklines' argument 
is that it assumes that an option is a 
bilateral contract binding on both par¬ 
ties This misconceives the very nature of 
an option, which is distinguishable from 
a bilateral contract precisely in that an 
option creates only a unilateral obliga¬ 
tion. Thus, in effect, the direct air car¬ 
rier makes an offer to the organizer, by 
the terms of which the earner under¬ 
takes to be bound by the proposed char¬ 
ter contract with the travel group which 
the organizer will form, if specified con- 
| ditions are timely met. However, the op¬ 
tion itself does not purport to be binding 
on the organizer's pincipals, and thus he 
need not have any principals when he 
accepts the option. See: Restatement of 
the Law of Contracts, sections 46-47; 17 
I Am. Jur. 2d, “Contracts," sections 32, 36. 

D. Licensing of charter organizers .— 
In our proposal, we indicated that a 
charter organizer operating under the 
TGC rule would be deemed an indirect 
air carrier, and, as such, subject to our 
regulation. The regulatory scheme to 
which we proposed to subject these char¬ 
ter organizers is that which we apply 
generally to indirect air carriers of pas- 
I sengers, such as study group charterers 32 
and inclusive tour operators.® Thus, we 
would authorize them to operate only in 
I accordance with conditions which we 
prescribe for* * the protection of the public 
with whom they deal, but relieve * them 
I from various statutory requirements 
I such as certification and tariff filings. 

ASTA urges us to limit the authoriza- 
I tion of charter organizers under this rule 


*14 CFR, Pt. 373. 

*M4CFR, Pt. 378. 

3 ‘Scc. 101(3) of the act specifically em- 
I powers the Board to relieve indirect air car- 
I tiers from the provisions of the act, "to the 
I extent and for such periods as may be in the 
I publio interest." This is broader than the 
I general exemptive power granted to the Board 
by sec. 416(b). 


to persons whom we would individually 
license. We have decided to adhere to our 
proposal, so that we will regulate charter 
organizers in the same way that we gen¬ 
erally regulate other indirect air carriers 
of passengers. 13 In connection with our 
recently created class of charters called 
“Overseas Military Personnel Char¬ 
ters" ® we die} provide for individual li¬ 
censing of the charter operators author¬ 
ized as indirect air carriers thereunder. 
However, we anticipate that only a hand¬ 
ful of persons will engage in the business 
of operating that special class of military 
charters, and, moreover they will be sell¬ 
ing only transportation services, on what 
in effect will be an individually ticketed 
basis.* 7 Charter organizers under our 
TGC rule are thus more .analogous to 
those indirect air carriers of passengers 
whom we do not regulate through in¬ 
dividual licensing procedures. 

V. Effective date .—We have deter¬ 
mined to make this rule effective imme¬ 
diately, since it imposes no burden on 
anyone but serves, rather, to relieve a 
restriction, in that it establishes a new 
class of charters w T hich may be per¬ 
formed by direct air carriers, and au¬ 
thorizes a new class of indirect air car¬ 
riers to operate, all in accordance with 
prescribed conditions. 

In consideration of the foregoing, the 
Civil Aeronautics Board adopts Part 372a 
of its Special Regulations (14 CFR Pt. 
372a), effective September 27, 1972, as 
set forth below. 

Note: The reporting requirements herein 
have been approved by the Office of Manage¬ 
ment and Budget in accordance with the 
Federal Reports Act of 1942. 

By the Civil Aeronautics Board.® 

[seal! Harry J. Zink, 

Secretary. 

Subparl A—General Provisions 

Sec. 

372a.1 Applicability. 

372a.2 Definitions. 

372a,3 Waivers. 

372a.4 Enforcement. 

372a.5 Termination of part. 

Subpart B—General Conditions and Limitations 

372a. 10 Travel group charter general re¬ 
quirements. 

372a.11 Initial deposits. 


* It may be noted that the position of ASTA 
raises an issue which goes far beyond the 
limited scope of this rule making proceed¬ 
ing. namely, the question of whether travel 
agents and persona w r ho sell package tours 
to the public should be Individually licensed 
by the Federal Government. We note In this 
connection that there is currently pending 
before Congress legislation which could ac¬ 
complish this result. However, the version 
passed by the Senate. S. 2577, excludes com¬ 
mon carriers regulated by the Board and ac¬ 
cordingly it is unclear whether it would cover 
travel group charter organizers or other per¬ 
sons whom we regulate as indirect carriers. 

* 14 CFR Pt. 372, SPR-54, adopted May 18, 
1972; 37 FB. 11159, June 3,1972. 

37 For the unique circumstances which jus¬ 
tify this special class of charters, see SPR-54, 
37 FJEfc. 11159, June 3, 1972. 

“Dissenting statement by Gillilland, vice 
chairman, filed as part of the original docu¬ 
ment. Member Timm will issue a dissent at 
a later date. 
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372a. 17 No intermingling of passengers. 
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372a.25 Surety bond and depository agree¬ 
ment. 

372a.26 Prohibition on operations unless 
tariffs are observed. 

327a.27 Charter costs. 
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372a.29 Contract between charter orga¬ 
nizer and charter participants. 
372a.30 Post-filght accounting report. 

372a.31 Record retention. 
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Carrier 

372a.40 Charter not to be performed unless 
compliance with part. 

372a.41 Direct air carrier to Identify en- 
planements. 

372a.42 No commissions to be paid. 

Subpart E—Reporting Requirements 
372a.50 Reporting requirements. 

Authority: The provisions of this Part 
372a issued under sections 101(3), 204(a), 
401, 402, 407, 416(a). and 1001 of the Federal 
Aviation Act of 1958, as amended. 72 Stat. 
737 (as amended), 743, 754 (as amended), 
757, 760, 771, and 788; 49 U0.C. 1301, 1324, 
1371, 1372, 1377, 1386, and 1481. 

Subpart A—General Provisions 

§ 372a. I Applicability. 

This part establishes the terms and 
conditions governing the furnishing of 
travel group charters in air transporta¬ 
tion by direct air carriers, including for¬ 
eign air carriers, and by travel group 
charter organizers, including foreign 
charter organizers. This part also re¬ 
lieves such charter organizers (other 
than foreign charter organizers) from 
various provisions of Title IV of the Fed¬ 
eral Aviation Act of 1958, as amended, 
for the purpose of enabling them to pro¬ 
vide travel group charters utilizing air¬ 
craft chartered from such direct air car¬ 
riers. Nothing contained in this part 
shall be construed as repealing or 
amending any provisions of any of the 
Board's regulations, unless the context 
so requires. 

§ 372a.2 Definitions. 

As used in this part, unless the context 
otherwise requires— 

"Charter" means a travel group 
charter. 

“Charter contract" means a contract 
for air transportation made by and be¬ 
tween one or more direct air carriers 
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and charter participants acting through 
a charter organizer. 

“Charter organizer” means a travel 
group charter organizer. 

“Charter participant” means a mem¬ 
ber of a travel group who is a party to a 
charter contract, either as a main list 
participant or as an assignee of a main 
list participant. 

“Direct air carrier” means (1) an air 
carrier holding a certificate of public 
convenience and necessity issued pur¬ 
suant to section 401 of the Act, or (2) 
a foreign air carrier which holds a per¬ 
mit issued under section 402 of the Act. 

“Foreign charter organizer” means 
any person not a citizen of the United 
States, as defined in section 101(13) of 
the Act (other than a direct foreign air 
carrier) who is (a) engaged in the for¬ 
mation of travel groups for transporta¬ 
tion on travel group charters which orig¬ 
inate in a foreign country and over 
whom the Board has declined to exer¬ 
cise its jurisdiction, or (b) engaged in 
the formation of travel groups for trans¬ 
portation on travel group charters which 
originate in the United States who holds 
a permit issued pursuant to section 402 
of the Act authorizing such transporta¬ 
tion. 

“Main list participant” means a mem¬ 
ber of a travel group who has duly au¬ 
thorized a charter organizer to enter his 
name on the main list filed with the 
Board pursuant to this part. 

“North American charter” means a 
travel group charter between a point or 
points in any State of the United States, 
the District of Columbia, Puerto Rico, 
or the U.S. Virgin Islands, on the one 
hand, and a point or points in any other 
State of the United States or in Canada, 
Mexico, or the “Islands of the Carib¬ 
bean” (as defined in Part 207 (14 CFR 
Part 207)), on the other hand. 

“Person” means any individual, firm, 
association, partnership or corporation. 

“Pro rata charter price” means each 
participant’s share of the total charter 
price payable to the direct air carrier (s). 
plus service charge. 

“Service charge” means the compen¬ 
sation which the charter organizer may 
receive from each charter participant for 
organizing the group and acting as its 
agent in arranging for the charter trans¬ 
portation and services related thereto. 

“Standby list member” means a mem¬ 
ber of a travel group who has duly au¬ 
thorized a charter organizer to enter his 
name on the standby list filed with the 
Board pursuant to this part. 

“Travel group” means the aggregate 
of main list participants and standby list 
members. 

“Travel group charter” means a 
round-trip charter to be performed by 
one or more direct air carriers which is 
arranged and sponsored by a charter or¬ 
ganizer for a travel group, and which 
meets the requirements set forth in 
§ 372&.10. 

“Travel group charter organizer” 
means (1) any citizen of the United 
States, as defined in section 101(13) of 
the Act (other than a direct air carrier), 
who is authorized hereunder to engage 


in the formation of travel groups in ac¬ 
cordance with the provisions of this 
part; or (2) a foreign charter organizer. 
With respect to the charter contract, 
such charter organizer acts solely as 
agent for, and holds all moneys received 
from any source in connection therewith 
as agent for, the members of the travel 
group. 

§ 372a.3 Waivers. 

A waiver of any of the provisions of 
this part may be granted by the Board 
upon its own initiative, or upon the joint 
submission by a direct air carrier and a 
charter organizer of a written request 
therefor not less than 30 days prior to 
the flight to which it relates, provided 
that such a waiver is in the public inter¬ 
est and it appears to the Board that spe¬ 
cial or unusual circumstances warrant a 
departure from the provisions set forth 
herein. Notwithstanding the foregoing, 
waiver applications filed less than 30 
days prior to a flight may be accepted by 
the Board in emergency situations in 
which the circumstances warranting a 
waiver did not exist 30 days before the 
flight. 

§ 372a. I Enforcement. 

In case of any violation of the provi¬ 
sions of the Act. or this part, or any 
other rule, regulation, or order issued 
under the Act, the violator may be sub¬ 
ject to a proceeding pursuant to sections 
1002 and 1007 of the Act before the 
Board or a U.S. district court, as the case 
may be, to compel compliance therewith, 
to civil penalties pursuant to the provi¬ 
sions of section 901(a) of the Act, or to 
criminal penalties pursuant to the provi¬ 
sions of section 902(a) of the Act; or 
other lawful sanctions. 

§ 372a.5 Termination of part. 

The exemption provided by this part 
shall terminate on December 31, 1975, 
and shall not apply to any charter, the 
return leg of which is scheduled to be 
performed subsequent to such date of 
termination. 

Subpart B—General Conditions and 
Limitations 

§ 372a. 10 Travel group charter general 
requirements. 

A travel group charter authorized un¬ 
der this part shall meet the following 
requirements: 

(a) The charter must be arranged and 
sponsored by a charter organizer whose 
sole interest in the charter contract is 
as agent for the charter participants 
who become parties thereto, and not as 
agent for the direct air carriers. 

(b) The charter contract must be for 
40 or more seats. 

(c) The charter must be on a round 
trip basis, but the departing flight and 
the returning flight need not be per¬ 
formed by the same direct air carrier: 
Provided , however , That if the air trans¬ 
portation is to be performed by more 
than one direct air carrier, then there 
shall be a single charter contract to 
which the charter participants (acting 
through the charter organizer) and all 


such direct air carriers (acting jointly 
and severally) shall be parties. 

(d) There must be a minimum dura¬ 
tion of seven (7) days, in the case of 
North American charters, and a mini¬ 
mum duration of ten (10) days, in the 
case of all other charters. The first day 
shall be the day that the originating 
flight takes off; the last day shall be the 
day the returning flight lands. 

(e) The transportation portion there¬ 
of must be performed by direct air car¬ 
riers which hold a certificate of public 
convenience and necessity under section 

401 of the Act or a permit under section 

402 of the Act. 

(f) Passengers transported pursuant 
to the charter shall consist solely of 
charter participants, no less than 80 per¬ 
cent of whom shall be main list partici¬ 
pants, plus tour conductors authorized 
to accompany the charter participants in 
accordance with this part. 

(g) The total cost to each participant 
shall be the sum of the pro rata cost of 
air transportation, the service charge of 
the charter organizer, and the charge for 
land accommodations, if any. 

(h) The sole compensation to be re¬ 
ceived by the charter organizer with re¬ 
spect to air transportation shall be the 
service charge paid by the charter 
participants. 

§ 372a. 11 Initial deposits. 

Each main list participant, upon 
executing the contract between partici¬ 
pants and organizer shall pay at least 
an initial deposit of 25 percent of the 
minimum pro rata charter price speci¬ 
fied in the charter contract (or of the 
aggregate of the minimum pro rata 
charter prices specified in the contract, 
if there is more than one direct air 
carrier). This initial 25-percent deposit 
shall be nonrefundable to a charter par¬ 
ticipant who defaults in making any 
payment on the pro rata charter price 
subsequent to the filing of the charter 
contract, except as provided in §8 372a.15 
(g) and 372a.18. 

§ 372a. 12 Conditions precedent to con¬ 
tracts. 

(a) The charter contract and the con¬ 
tract between the charter participants 
and the charter organizer shall become 
binding on the participants only upon 
the occurrence of all the following con¬ 
ditions precedent: 

(1) The number of main list partici¬ 
pants plus the number of tour conductors 
(which shall not exceed the maximum 
number permitted under this part' te 
equal to the number of seats specified 
in the charter contract; 

(2) Each main list participant lias 
paid at least an initial deposit of 25 
percent of the minimum pro rata charter 
price specified in the charter contract; 
and 

(3) The charter contract has been 
timely filed with the Board. 

(b) At any time prior to the 4 months 
preceding the scheduled flight departure 
date, a participant may submit to the 
organizer written notice of his cancel¬ 
lation and he shall thereupon be entitled 
to receive forthwith a refund of all 
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moneys credited to his account, without 
deduction or penalty of any kind. 

§ 372a.l 3 Assignments. 

\t any time during the 4 months pre¬ 
ceding the scheduled night departure 
date, a charter participant may assign 
liis interest in the charter, but only in 
accordance with the following: 

(a> The assignee must be a standby 
list member. 

(b) No more than 20 percent of the 
main list participants may assign their 

interests. 

(c) An assignment may be effected 
only by the charter organizer. 

(d> The price for an assigned interest 
shall not exceed the total amount of 
pro rata charter price installments 
theretofore paid by the assignor, which 
amount shall then be credited to the 
account of the assignee. 

<e) The charter organizer may charge 
the assignor a transfer fee not in excess 
of 5 percent of the minimum pro rata 
charter price. 

(f) The charter organizer shall use 
his best efforts to effect an assignment, 
either at the request of a charter par¬ 
ticipant or upon the default of a charter 
participant in making any payment on 
the pro rata charter price. 

§372a.l4 Fro rala charier price; min¬ 
imum. maximum, adjusted. 

(a) The amount of the minimum pro 
rata charter price shall be equal to the 
total charter price for the total number 
of seats specified in the contract (includ¬ 
ing seats to be occupied by tour con¬ 
ductors) divided by the maximum num¬ 
ber of charter participants, plus the 
service charge. 

(b) The amount of the maximum pro 
rata charter price shall be equal to 20 
percent more than the minimum. 

(c) The adjusted pro rata charter 
price shall reflect the pro rata increase 
resulting from defaults in payments by 
participants and refunds made to par¬ 
ticipants pursuant to § 372a.l5(g). 

(d> The cost of the charter flight shall 
be prorated equally among all charter 
participants and no charter participant 
shall be allowed free or reduced-rate 
transportation: Provided , however, That, 
where land accommodations are included 
in the charter, tour conductors may be 
transported, if the number of such con¬ 
ductors is specified in the contract be¬ 
tween the charter organizer and the par¬ 
ticipants, and is not more than one 
tour conductor for each 40 charter 
Participants. 

§ 372a. 15 Full payment of charier price; 
refunds. 

(a) No later than 60 days prior to the 
scheduled date of flight departure, there 
shall be due from each charter par¬ 
ticipant full payment of the minimum 
Pro rata charter price. The contract be¬ 
tween the participants and the organizer 
B&y also provide for the payment at the 
same time of a pro rata reserve deposit 
^hich shall be applied, as needed, toward 
payment of any adjustment In pro rata 
charter price resulting from defaults in 
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payments by participants and refunds to 
participants pursuant to paragraph (g) 
of this section: Provided, however. That 
the total sum of the minimum pro rata 
charter price plus such reserve deposit 
shall not be greater than the maximum 
pro rata charter price: And provided fur¬ 
ther. That any portion of such reserve 
deposit as is not needed shall be forth¬ 
with refunded pro rata. 

(b) Upon default by any participant in 
making such payment the charter or¬ 
ganizer shall use his best efforts to effect 
assignment of his interest, in accordance 
with the provisions of § 372a.l3, and the 
assignee shall thereupon become liable in 
place and instead of the assignor for the 
amount payable under paragraph (a) of 
this section. 

(c) If the interest of any defaulting 
participant has not been assigned by the 
45th day prior to the scheduled date of 
departure, then the initial 25-percent 
deposit of each such defaulting par¬ 
ticipant (unless refunded to him pur¬ 
suant to paragraph (g) of this section) 
shall be applied toward payment of the 
charter price, and the pro rata charter 
price for each remaining participant 
shall be increased by an amount equal to 
his pro rata share in the unpaid balance 
of the defaulting participant’s charter 
price. 

(d) If the tentative adjusted pro rata 
charter price, as computed on the 45th 
day prior to the scheduled date of flight 
departure exceeds the specified maxi¬ 
mum, then the charter shall be canceled 
and all moneys paid by the charter par¬ 
ticipants shall be refunded to them forth¬ 
with. without deduction or penalty of any 
kind: Provided, however. That the initial 
25-percent deposit of each defaulting 
participant < unless refunded to him pur¬ 
suant to paragraph (g) of this section) 
may be paid over as liquidated damages 
to the direct air carrier and the charter 
organizer pursuant to the terms of the 
charter contract and the contract be¬ 
tween the organizer and participatns. 

(e) If the tentative adjusted pro rata 
charter price, as computed on the 45th 
day prior to the scheduled date of flight 
departure, does not exceed the specified 
maximum, then each participant shall 
forthwith pay the balance, if any, due 
on such adjusted pro rata charter price 
and all moneys theretofore paid by 
charter participants shall be nonre- 
funded, except as provided in paragraph 

(f) of this section: Provided, however. 
That if the charter contract is subse¬ 
quently canceled for any of the reasons 
set forth in § 372a.l8, then all moneys 
paid by the charter participants shall be 
refunded to them forthwith, without de¬ 
duction or penalty of any kind. 

(f) The final adjusted pro rata price 
shall represent the tentative adjusted 
pro rata price as reduced by each partici¬ 
pant’s pro rata share of the total of any 
defaulted payments made subsequent to 
the date on which the tentative adjusted 
price was computed, and the amount by 
which the tentative adjusted price ex¬ 
ceeds the final adjusted price shall be 
refunded by the organizer at the time 
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he submits the post-flight accounting re¬ 
port required by § 372a.30. 

(g) If the charter organizer receives 
written notice, prior to the time of com¬ 
puting the tentative adjusted price, that 
a charter participant has died, or that, 
as a result of accident or illness, verified 
by a medical doctor, it appears probable 
that he will be unable to participate in 
the travel group charter, then the char¬ 
ter organizer shall refund the charter 
price payments already made by such 
participant. 

§ 372a.l6 Payment to direct nir car¬ 
rier (*»). 

The direct air carrier (s) shall be paid 
in full for the cost of the round-trip 
charter transportation prior to scheduled 
date of flight departure, as provided for 
in the basic charter regulations appli¬ 
cable to the direct air carriers under 
Parts 207, 208, 212, and 214 of this chap¬ 
ter, as the case may be. 

§ 372n.l7 No intermingling of passen¬ 
ger*. 

There shall be no intermingling of pas¬ 
sengers and each planeload group, or 
less-than-planeload group, shall move 
together as a group, on both legs of the 
air transportation portion of the trip, 
except under emergency circumstances 
provided for in the basic charter regula¬ 
tions applicable to the direct air carrier 
under Parts 207, 208, 212, and 214 of 
this chapter, as the case may be. 

§ 372a. 18 Cancellation of charter. 

A charter authorized pursuant to this 
part shall be canceled and all payments 
by the charter participants shall be re¬ 
funded in full if any of the following 
events occurs: 

(a) The charter contract is not timely 
filed with the Board, in accordance w'ith 
§ 372a.22; 

(b) The charter organizer’s authority 
is suspended; 

(c) A charter organizer’s surety bond 
is canceled without substitution of a re¬ 
placement satisfactory to the Board (see 
§ 372a.25); 

(d) A direct air carrier cancels the 
charter pursuant to the terms of the 
charter contract; 

(e) The charter is for less than the en¬ 
tire capacity of an aircraft and the re¬ 
maining capacity of the aircraft is not 
chartered to one or more other eligible 
persons in accordance with the appli¬ 
cable provisions of Parts 207, 208, 212, or 
214 of this chapter, as the case may be. 

Subpart C—Requirements Applicable 

to Charter Organizer and Foreign 

Charter Organizer 

§ 372a.20 Exemption. 

Subject to the provisions of this part 
and the conditions imposed herein, 
charter organizers (other than foreign 
charter organizers) are hereby relieved 
from the follow'ing provisions of title IV 
of the Federal Aviation Act of 1958, as 
amended, to the extent necessary to per¬ 
mit them to organize and arrange travel 
group charters: 
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Section 401. 

Section 403. 

Section 404 (a), except the requirement to 
provide adequate service in connection with 
travel group charters operated hereunder. 

Section 405(b). 

Sections 407(b) and (c). 

Sections 408(a) and 409, except control or 
Interlocking relationships with direct air 
carriers. 

Section 412. 

§ 372a.20xi Jurisdiction over foreign 
charter organizers. 

The Board declines to exercise its 
jurisdiction over foreign charter organiz¬ 
ers with respect to travel group charters 
which originate in a foreign country. The 
Board reserves the right to exercise its 
jurisdiction over any foreign charter 
organizer at any time if it finds that such 
action is in the public interest. 

§ 372n.2l Suspension of exemption au¬ 
thority. 

The Board reserves the power to sus¬ 
pend the exemption authority of any 
charter organizer, without hearing, if it 
finds that such action is necessary in 
order to protect the rights of the travel¬ 
ing public. 

§ 372a.22 Operating authorization of 
charter organizer. 

A charter organizer is authorized here¬ 
under to organize and operate a travel 
group charter only in accordance with 
the provisions of this part, and subject 
to the following conditions: 

(a) No charter organizer shall sell, or 
offer to sell, solicit or advertise a charter 
trip, until at least 15 days after he and 
the direct air carrier(s) have jointly filed 
with the Board (Supplementary Services 
Division, Bureau of Operating Rights) in 
duplicate: 

(1) An option from the direct air car¬ 
rier^) under which the carrier(s) 
obligates itself for a specified period, 
which shall expire no later than 3 months 
prior to scheduled date of departure, to 
enter into a charter contract wdth the 
charter organizer as agent for the char¬ 
ter participants: Provided, however, 
That if the air transportation on the de¬ 
parting flight and the returning flight is 
to be performed by more than one direct 
air carrier, then there shall be a single 
option granted to the charter organizer 
by all such direct air carriers, acting 
jointly and severally: 

(2) A copy of the proposed charter 
contract, setting forth specific terms and 
conditions upon which the carrier(s) will 
perform the charter, including the num¬ 
ber of seats (specifically stating, where 
applicable, the number of seats to be 
occupied by tom' conductors), the type 
of aircraft, the departure and return 
dates and points, and the minimum and 
maximum pro rata charter price; 

(3) A copy of the proposed contract 
between the organizer and the partici¬ 
pants; 

(4) A duly subscribed and sealed surety 
bond, and if applicable a copy of a fully 
executed depository agreement, as pro¬ 
vided in § 372a.25; and 

(5) Samples of the promotional mate¬ 
rial which the charter organizer plans 
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to use in his solicitation for charter par¬ 
ticipants: Provided, however. That if 
during the 15-day period following filing 
hereunder, the charter organizer has 
been notified that the Board has rejected 
such filing for noncompliance with this 
part, then he shall not sell or offer to sell, 
solicit, or advertise such charter trip 
until he has subsequently been notified 
by the Board that the filing lias been 
accepted. 

(b) No earlier than 4 months but no 
later than 3 months prior to the sched¬ 
uled date of departure, the charter or¬ 
ganizer and the direct air carrier (s) shall 
jointly file with the Board (Supplemen¬ 
tary Services Division, Bureau of Oper¬ 
ating Rights), in duplicate: 

(1) A fully executed charter contract; 

(2) A main list setting forth the names 
of participants in alphabetical order, 
their addresses and telephone numbers; 

(3) A standby list, no larger than three 
times the number of main list partici¬ 
pants, setting forth the same informa¬ 
tion called for in subparagraph (2) of 
this paragraph with respect to standbys 
who have authorized the organizer to in¬ 
clude them in such list, as prospective 
assignees of main list participants, or a 
statement that there are no standby list 
members; 

(4) A statement of the charter or¬ 
ganizer affirming that each main list par¬ 
ticipant (i) has entered into a contract 
with the organizer as provided in this 
part, (ii) has paid his initial 25-percent 
deposit, and (iii) has been furnished by 
the organizer with an explanatory state¬ 
ment in the form set forth in Appendix 
A; and 

(5) A statement of the depository 
bank, if any, affirming that it has re¬ 
ceived a deposit of no less than 25 per¬ 
cent of the total charter price payable 
to the direct air carrier(s). 

(c) The service charge shall be sep¬ 
arately stated and shall be equal for all 
participants. 

§ 372a.23 Discrimination. 

No charter organizer shall make, give, 
or cause any undue or unreasonable 
preference or advantage to any partic¬ 
ular person, port, locality, or description 
of traffic in air transportation in any re¬ 
spect whatsoever, or subject any particu¬ 
lar person, port, locality or description 
of traffic in air transportation to any 
unjust discrimination or any undue or 
unreasonable prejudice or disadvantage 
in any respect whatsoever. 

§ 372a.2 i Methods of competition. 

No charter organizer shall engage in 
unfair or deceptive practices or unfair 
methods of competition in air transpor¬ 
tation or the sale thereof. 

§ 372a.23 Surety bond and depository 
agreement. 

(a) Except as provided in paragraph 
(b) of this section, a charter organizer 
(other than a foreign charter organizer 
over whom the Board has declined to ex¬ 
ercise jurisdiction), before selling or of¬ 
fering to sell, soliciting or advertis¬ 
ing any charter flight, shall furnish 
and file with the Board a surety 


bond in one of the following amounts 
dependent upon the length of the 
charter or series of charters: d) 
For a charter or series of charters of 2 
weeks or less, a bond in an amount of 
not less than the charter price for the 
air transportation to be furnished in con¬ 
nection with such charter or series of 
charters; (2) for a charter or series of 
charters of more than 2 weeks but less 
than 4 weeks, a bond in an amount of not 
less than twice the charter price; and 
(3) for a charter or series of charters of 
4 weeks or more, a bond in an amount of 
not less than three times the charter 
price: Provided, however, That the liabil¬ 
ity of the surety to any charter partici¬ 
pant shall not exceed the amounts paid 
by him to the charter organizer with 
respect to the charter. 

(b) In lieu of furnishing a surety bond 
as provided under paragraph (a) of this 
section, the direct air carriers and the 
prospective charter organizer (except 
where he is a foreign charter organizer 
over whom the Board has declined to ex¬ 
ercise jurisdiction) may elect, before sell¬ 
ing or offering to sell, soliciting or ad¬ 
vertising any charter flight, to comply 
with the requirements of subparagraphs 
(1) and (2) of this paragraph as follows: 

(1) A surety bond in the following 
minimum amounts: (i) If the charter is 
for air transportation only, a bond in the 
amount of $5,000 per round trip charter 
flight, up to a maximum of $50,000 
for a series of 10 or more round trip 
flights; or (ii) if the charter involves land 
accommodations in addition to air trans¬ 
portation, a bond in the amount of $10,- 
000 per round trip flight, up to a maxi¬ 
mum amount of $100,000 for a series of 
10 or more round trip flights. The bond 
shall be for the protection of the charter 
participants and shall commence not 
later than the date on which it is filed 
with the Board and shall continue in ef¬ 
fect until completion of the charter or 
series of charters: Provided . however, 
That the liability of the surety to any 
charter participant shall not exceed the 
amounts paid by him to the charter or¬ 
ganizer with respect to the charter; and 

(2) A copy of an agreement made be¬ 
tween the direct air carrier (s), the char¬ 
ter organizer and a designated bank, by 
the terms of which all sums paid by 
participants to the charter organizer 
shall be deposited with and maintained 
by the bank in a separate escrow account, 
subject to the following conditions: 

(i) The participants shall pay by check 

or money order payable to the bank, and 
any cash received by the charter orga¬ 
nizer from a participant shall be depos¬ 
ited in, or mailed to, the bank no later 
than the close of the business day follow¬ 
ing the receipt of the cash; 

(ii) The bank shall pay the direct air 
carrier(s) the charter price for the 
transportation not earlier than 60 days 
(including day of departure) prior to the 
scheduled day of departure of the origi¬ 
nating or returning flight, upon certifica¬ 
tion of the departure date by the direct 
air carrier: Provided, That, in the case 
of a round trip charter contract t-o to- 
performed by one carrier, the total round 
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trip charter price shall be paid to the 
carrier not earlier than 60 days prior to 
the scheduled day of departure of the 

originating flight; 

(iii) Refund to participants from sums 
in the escrow account shall be paid by 
the bank directly to such participants, 
upon receipt of written notification from 
the charter organizer or a direct air car¬ 
rier specifying the facts warranting such 
refund under this part; 

iiv) As used in this section, the term 
• bank'’ includes a bank, savings and loan 
association, or other financial institution 
insured by the Federal Deposit Insurance 
Corporation or the Federal Savings and 
Loan Insurance Corporation; 

(v) The bank shall maintain a sepa¬ 
rate accounting for each charter; 

(vi) After the charter price has been 
paid in full to the direct air carrier(s), 
the bank shall pay funds from the ac¬ 
count directly to the hotels, sightseeing 
enterprises, or other persons or com¬ 
panies furnishing surface accommoda¬ 
tions or services, if any, in connection 
with the charter or series of charters, 
upon presentation to the bank of ven¬ 
dors’ bills and upon certification by the 
charter organizer of the amounts pay¬ 
able for such surface accommodations or 
services and the persons or companies 
to whom payment is to be made: Pro¬ 
vided, however , That the total amounts 
paid by the bank pursuant to subdivi¬ 
sions (ii) and (vi) of this subparagraph 
shall not exceed either the total cost of 
air transportation, or 80 percent of the 
total deposits received by the bank (less 
any refunds made to charter participants 
pursuant to subdivision (iii) of this sub- 
paragraph), whichever is greater; 

(vii) Except as provided in subdivi¬ 
sions (ii), (iii), and (vi) of this subpara¬ 
graph, the bank shall not pay out any 
funds from the account prior to 2 bank¬ 
ing days after completion of each char¬ 
ter, when the balance in the account 
shall be paid to the charter organizer, 
upon certification of the completion date 
by the direct air carrier performing the 
return flight. 

(c) The bond required under para¬ 
graphs (a) and (b) of this section shall 
insure the financial responsibility of the 
charter organizer and the supplying of 
the transportation and all other accom¬ 
modations, services, and facilities in ac¬ 
cordance with the contract between the 
charter organizer and the charter par¬ 
ticipants, and shall be in the form set 
forth as Appendix B. Such bond shall be 
issued by a reputable and financially re¬ 
sponsible bonding or surety company 
which is legally authorized to issue bonds 
of that type in the State in which the 
charter originates. For purposes of this 
section, the term “State" includes any 
territory or possession of the United 
States, or the District of Columbia. The 
Board will consider that a bonding or 
^ety company is prima facie qualified 
under this section if such company’s 
surety bonds are accepted by the Inter¬ 
state Commerce Commission under 49 
CPR 1084.6 and if such company is listed 
ln Best's Insurance Reports (Fire and 
Casualty) with a general policyholders’ 


rating of “A" or better. If the bond does 
not comply with the requirements of this 
section, or for any reason fails to provide 
satisfactory or adequate protection for 
the public, the Board will notify the 
direct air carrier (s) and the charter or¬ 
ganizer by registered or certified mail, 
stating the deficiencies of the bond. 
Unless such deficiencies are corrected 
within the time set forth in such notifi¬ 
cation, the subject charter or charters 
shall be canceled. 

(d) The bond required by this section 
shall provide that unless the charter par¬ 
ticipant files a claim with the charter 
organizer, within sixty (60) days after 
completion of the charter, the surety 
shall be released from all liability under 
the bond to such participant. The con¬ 
tract between the charter organizer and 
the charter participant shall contain no¬ 
tice of this provision. 

§ 372n.26 Prohibition on operations un¬ 
less tariffs are observed. 

No charter organizer shall charter air¬ 
craft to provide air transportation to 
charter participants, and no direct air 
carrier shall operate such aircraft, ex¬ 
cept in accordance with the rates, fares, 
and charges, and all applicable rules, 
regulations, and other provisions for 
such transportation as set forth in the 
currently effective tariff or tariffs of the 
direct air carrier transporting charter 
participants; and no such organizer 
shall demand, collect, accept, or receive, 
in any manner, or by any device, directly 
or indirectly, or through any agent or 
broker, or otherwise, any portion of the 
rates, fares or charges so specified in the 
tariffs of such direct air carrier, and 
shall not demand, accept, or receive, 
either directly or indirectly, any privi¬ 
lege, service, or facility except those 
specified in the currently effective tariffs 
of such direct air carrier. 

§ 372a.27 Charter costs. 

(a) The charter organizer shall not 
make any charges to the charter partici¬ 
pants other than his service charge for 
consummating the charter (or liquidated 
damages, as permitted hereunder, if the 
charter is canceled upon default of par¬ 
ticipants) , and such transfer fee as may 
be due him from an individual partici¬ 
pant for effecting an assignment. 

(b) No part of the service charge shall 
be retained by the charter organizer un¬ 
less the charter is completed: Provided , 
however , That the charter organizer may 
retain as liquidated damages a portion 
of the initial 25-percent deposits for¬ 
feited by defaulting participants in the 
event of cancellation of a charter, pur¬ 
suant to the provisions of the charter 
contract and the contract between the 
charier participants and the charter or¬ 
ganizer and in accordance with § 372a.l5. 
Neither the charter organizer nor any 
member of the charter group may re¬ 
ceive any gratuities or compensation, 
direct or indirect, from the carrier(s), 
or any organization which provides any 
service to the charter group with re¬ 
spect to air transportation- Nothing in 
this section shall prevent any member 
of the charter group from accepting 


such advertising and goodwill items as 
are customarily extended to passengers 
(e.g., a canvas traveling bag or a money 
exchange computer). 

§ 372a.28 Statements of charges. 

Any announcement or statement to 
prospective charter participants giving 
price per seat shall state that the price 
is dependent upon the number of seats 
sold and shall also set forth the total 
cost of the charter including the mini¬ 
mum and maximum pro rata charter 
price, the total service charge and the 
transfer fee. It shall also state that the 
minimum pro rata price is subject to 
an increase of no more than 20 percent 
as a result of defaults by partici¬ 
pants, and that the charter will be 
canceled if the pro rata charter price 
increases by more than 20 percent 
over the minimum pro rata charter price. 
All announcements shall also identify 
the carrier(s), and the type of aircraft 
to be used for the charter. Solicitation 
materials shall separately state the cost 
of ground arrangements, if any, the cost 
of air transportation, the service charge, 
and the total cost of the entire trip. So¬ 
licitation material shall also state that 
for a person to be eligible to be a pas¬ 
senger on a charter flight he must be 
included in the main list or the standby 
list to be filed no later than 3 months 
before flight departure. All billings to 
charter participants shall separately 
state the pro rata cost of air transpor¬ 
tation, the service charge, and the cost 
of land accommodations, if any. 

§ 372n.29 Contract between charter or¬ 
ganizer and ehurter participants. 

The contract between the charter or¬ 
ganizer and participants shall set forth 
the specific terms and conditions upon 
which the charter will be performed, 
including: 

(a) The terms required by § 372a.22 
to be specifically set forth in the char¬ 
ter contract; 

(b) The terms required by § 372a.28 
to be specifically set forth in statements 
of charges; 

(c) The schedule of payments and 
the date by which the minimum price 
must be fully paid, which date shall not 
be later than 60 days before the sched¬ 
uled departure date; 

(d) The date on which the tentative 
adjusted pro rata price shall be com¬ 
puted, which date shall not be later than 
45 days before the scheduled departure 
date; 

(e) If applicable, the name and ad¬ 
dress of the depository bank and a state¬ 
ment that all installment payments are 
to be by check or money order made pay¬ 
able to the designated depository bank; 

(f) The conditions upon which the 
contract between the charter organizer 
and the charter participants may be 
canceled, and the rights and obligations 
of all parties in the event of such 
cancellation; 

(g) The conditions upon which the 
charter contract may be canceled, and 
the rights and obligations of all parties 
In the event of such cancellation; 
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(h) The conditions governing assign¬ 
ment of a participant’s interest; 

(i) The dollar amounts of the direct 
air carrier's (s') liability limitations for 
passengers' baggage, as set forth in the 
carrier’s (s') tariff. 

(j) The name and address of the surety 
and a statement that unless the charter 
participant files a claim with the char¬ 
ter organizer within sixty (60) days after 
completion of the charter, the surety 
shall be released from all liability under 
the bond to such charter participant. 

§ 372a.30 Po«t-fliglit accounting report. 

Not later than 10 days following com¬ 
pletion of the charter, the charter orga¬ 
nizer shall submit to each participant a 
statement in the form prescribed in Ap¬ 
pendix C, setting forth the final adjusted 
pro rata price, which shall take into ac¬ 
count all payments made by charter par¬ 
ticipants subsequent to the date on 
wliich the tentative adjusted price was 
computed, and such statement shall be 
accompanied by any refunds then due to 
the participants. 

§ 372a.31 Record retention. 1 

(a) Every charter organizer (other 
than a foreign charter organizer over 
whom the Board has declined to exercise 
its jurisdiction) conducting a travel 
group charter pursuant to this part shall 
retain for 2 years after completion of the 
charter or series of charters true copies 
of the following documents at its prin¬ 
cipal or general office in the United 
States; (or, if it is a foreign charter 
organizer, then at its principal or gen¬ 
eral office); 

(1) All documents which evidence or 
reflect deposits made by, and refunds 
made to, each charter participant; 

(2) All statements, invoices, bills, and 
receipts from suppliers or furnishers of 
goods and services in connection with 
the travel group charter or series of 
charters. 

(b) Every such charter organizer shall 
make the documents listed in this section 
available upon request by an authorized 
representative of the Board and shall 
permit such representative to make such 
notes and copies thereof as he deems ap¬ 
propriate. 

Subpart D—Requirements Applicable 
to Direct Air Carrier 

§ 372a.40 Charter not to he performed 
unless compliance with purt. 

A direct air carrier shall not perform 
air transportation in connection with a 
travel group charter unless it has made 
a reasonable effort to verify that all pro¬ 
visions of this part have been complied 


1 Whoever, in any matter within the Juris¬ 
diction of any department or agency of 
the United States knowingly and willfully 
falsifies, conceals, or covers up by any trick, 
scheme, or device a material fact, or makes 
any false, fictitious, or fraudulent statements 
or representations, or makes or uses any 
false writing or document knowing the same 
to contain any false, fictitious, or fraudulent 
statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than 6 
years, or both. Title 18, U.3.C. 8 1001. 


with, and that the clmrter organizer’s 
authority under this part has not been 
suspended by the Board: Provided , how- 
ever, That where a travel group charter 
is organized by a foreign charter orga¬ 
nizer over whom the Board has declined 
to exercise its jurisdiction, pursuant to 
§ 372a.20a, no direct air carrier may per¬ 
form air transportation in connection 
with such travel group charter unless the 
charter is formed and implemented in 
accordance with the general conditions 
and limitations set forth in Subpart B 
of this part and the charter organizer 
performs all the acts and duties which 
this part requires to be performed by 
charter organizers within the Board’s 
jurisdiction, other than the provisions 
set forth in §§ 372a.22(b> (4) (iil), 372a.25 
and 372a.31. 

§ 372a. II Direct air carrier to identify 
cnplancmcnt*. 

A direct air carrier shall retain a true 
copy of each document which it has filed 
(jointly with the charter organizer) pur¬ 
suant to section 372a.22(b), and shall 
make reasonable efforts to verify the 
identity of all enplaning charter partici¬ 
pants (and tour conductors); and the 
documentary source of such verification 
shall be noted on the passenger list: 
Provided, however , That in the case of 
international flights the identity of each 
enplaning charter participant (and tour 
conductor) shall be verified by means of 
his passport or, if there be none, by 
means of any other travel identity 
document and the passport number or 
travel identity document number shall 
be entered on the passenger list. 

§ 372a. 12 No commission* to be paid. 

No commissions, fees, or other compen¬ 
sation shall be paid by the direct air 
carrier to the charter organizer or to 
any other person in connection with the 
charter trip. 

Subpart E—Reporting Requirements 

§ 372a.50 Reporting requirements. 

(a) Each direct air carrier shall pre¬ 
pare and file with the Board’s Bureau 
of Enforcement within 7 day’s after per¬ 
forming the departure flight or the re¬ 
turn flight, as the case may be, a list 
containing the name (in alphabetical 
order), address, telephone number, and 
passport number or other identity docu¬ 
ment number of each passenger and the 
carrier’s verification of each enplaning 
passenger’s identity shall be noted on 
such list, as provided in § 372a.41. 

(b) The direct air carrier shall 
promptly notify the Board regarding any 
travel group charter flight covered by a 
filing under 5 372a.22 which is subse¬ 
quently canceled. 

(c) If a charter organizer or foreign 
charter organizer relies upon the bond- 
depository option of § 372a.25(b) for 
compliance with the requirements of that 
section, the following monthly reports 
shall be filed with the Board s Bureau 
of Operating Rights not later than the 
10th day of the month succeeding the 
reporting period; (1) By the depository 
bank, showing separately for each travel 


group charter, identified by departure 
date, the total amount of deposits re¬ 
ceived and disbursed during the report¬ 
ing period, and the balance in the deposi¬ 
tory account at the end of the reporting 
period; and (2) by the charter organizer 
or foreign charter organizer showing sep¬ 
arately for each travel group charter, 
identified by departure date, the total 
amount of customer deposits received by 
him or his agents, and the amount of 
refunds made by the bank to charter par¬ 
ticipants: Provided, That the depository 
bank may, in lieu of subparagraph i> 
of this paragraph, elect to file a duplicate 
monthly statement of the same type it 
provides to depositors showing the Infor¬ 
mation as specified in subparagraph <i) 
of this paragraph. When so elected, the 
reporting period for the charter organizer 
or foreign charter organizer in subpara¬ 
graph (2) of this paragraph shall corre¬ 
spond to the reporting period of the bank. 
Tlie term “bank” shall have the meaning 
set forth in § 372a.25. The reports shall 
be certified by the officer in charge of the 
bank’s or the charter organizer’s or for¬ 
eign charter organizer's accounts, as the 
case may be, and the certification shall 
be in the following form: 

Certification ■ 


I. the undersigned 


of the 


(Title of officer in 
charge of accounts) 


(FuH name of reporting company) 
do certify that this report and all support¬ 
ing documents which are submitted here¬ 
with, filed for the above Indicated period, 
have been prepared by me or under my di¬ 
rection; that I have carefully examined them 
and declare that, to the best of my knowledge 
and belief, the Information contained therein 
is complete and accurate. 


(Signature) 


(Bank’s or charter organizer s or 
foreign charter organlzer't post 
office address) 

Date__ 19_ 


Appendix A 


DESCRIPTION OF TRAVEL CROUP CHARTERS 

Under Federal law, charter flights are per¬ 
mitted to be operated in air transportation 
within, and to or from, the United States. 
However, the terms and conditions governing 
participation in charter flights must distin¬ 
guish this form of travel arrangement from 
the purchase by an individual passenger of 
an airline ticket for a regularly scheduled 
flight. The Civil Aeronautics Board (the 
Board) Is the Federal agency which has the 
responsibility for prescribing these terms and 
conditions, and, over the years, several differ¬ 
ent types of charters have been authorized. 
Effective September 27, 1972, the Board 
adopted regulations authorizing a new type 
of charter, called "Travel Group Charters'* 
(TGC), to be operated on a trial basis, until 


■Title 18 U.S.C., sec. 1001, Crimes and 
Criminal Procedure, makes it a criminal 
offense, subject to a maximum fine of $ 10,000 
or imprisonment for not more than 5 years, 
or both, to knowingly and willfully make or 
cause to be made any false or fraudulent 
statements or representations in any matter 
within the Jurisdiction of any agency of the 
United States. 
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December 31, 1975. The pertinent regulations 
are set forth in Part 372a of the Board's 
Special Regulations (14 CPR Pt. 372a). Fol¬ 
lowing Is a summary of the principal pro¬ 
visions in those regulations as they directly 
affect participants In a TGC. 

General Description of TGC .—The basic 
idea of a TGC is that 40 or more persons may 
enter into a charter contract, by which they 
hire an aircraft (or part of an aircraft) to 
provide themselves with round-trip air trans¬ 
portation for a trip which is to last a mini¬ 
mum of 7 days (10 days in some areas) on 
a pro rata basis, i.e., each charter participant 
shares equally In the cost of the charter. 
The charter contract must be filed with the 
Board several months before the scheduled 
date of departure. 1 At that time, the charter 
organizer must also file a “main list” iden¬ 
tifying the people who have signed his con¬ 
tract and paid him an initial deposit of at 
least 25 percent of the "minimum pro rata 
charter price” (discussed below) specified in 
the contract. The number of persons on this 
“main list” must be equal to the number of 
seats which the contract specifies will be 
occupied by "charter participants.”* At the 
same time, there may also be filed a “standby 
list" identifying any person who wants the 
opportunity to be substituted for a "main 
list*' participant who might subsequently 
withdraw or default. The number of persons 
on the "standby list” may not exceed three 
times the number of "main list” participants, 
and a person on the "standby list” is under 
no obligation of any kind unless and until 
he actually becomes substituted for a "main 
list" participant. When the flight is per¬ 
formed, all the charter participants must be 
persons identified In either the “main list” 
or the “standby list” on file with the Board; 
and at least 80 percent of the charter par¬ 
ticipants must be from the "main list.” 

Pro Rata Charter Price .—The "minimum 
pro rata charter price,” which must be set 
forth in the contract, is an amount equal to 
the total charter cost for all seats covered by 
the contract, divided by the maximum num¬ 
ber of charter participants, plus the charter 
organizer’s "service charge" (discussed 
below). 

Example 1: A charter contract covers 123 
eeats (of which 3 seats are for tour conduc¬ 
tors). The total contract price is $12,000, and 
the organizer is to be paid a $10 "service 
charge” by each passenger other than a tour 
conductor. The "minimum pro rata charter 
price” is $110 ($12,000 divided by 120, plus 
$10 for the service charge). 

If all the seats Intended for participants 
are sold, 1 fully paid for, and no refunds are 
made, then the minimum pro rata charter 
price will be the actual price which each 
charter participant will pay. However, if a 
participant defaults (or refund Is made be¬ 
cause of the death or Illness of a participant) 
then the pro rata price of each remaining 
participant must be increased accordingly. 
In order to limit the liability of the remain¬ 
ing participants for an Increase in the pro 
rata charter price, the Board has provided 


*7710 charter contract and other docu¬ 
ments are to be filed no earlier than 4 
months, and no later than 3 months, before 
the scheduled date of departure. 

5 The only other authorized passengers on 
the charter flight are tour conductors, whose 
seats are paid for by the charter partici¬ 
pants. The number of tour conductors must 
be specified in the contract and may not ex¬ 
ceed one for each 40 participants. 

2 If not all the seats Intended for partici¬ 
pants are sold prior to the deadline for filing 
the contract, then the charter must be can¬ 
celed and all moneys refunded. 
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for a "maximum pro rata charter price”, 
which is 20 percent more than the minimum. 
The charter organizer must compute, no 
later than 45 days before the scheduled de¬ 
parture date, whether defaults and refunds 
would result in increasing each remaining 
participant’s share beyond the "maximum.” 
If they would, then the charter must be can¬ 
celed; otherwise, each remaining participant 
must pay the Increase "adjusted pro rata 
price.” * 

Example 2: The minimum price is $110 
(computed as shown in example 1). The 
maximum to which each remaining partici¬ 
pant's price may be increased is $132. 

Cancellations and Refunds. —A. Each par¬ 
ticipant is entitled to a full refund of all 
payments If a TGC is canceled for any of 
the following reasons; 

1. The predeparture deadline for filing doc¬ 
uments with the Board is not met. 

2. The charter organizer’s authority is 
suspended by the Board. 

3. The charter organizer’s surety bond is 
canceled and there is no replacement made 
which is satisfactory to the Board. 

4. An air carrier cancels the charter pur¬ 
suant to the terms of the charter contract. 

5. The TGC Is for less than the entire 
capacity of an aircraft and the remaining 
capacity of the aircraft is not chartered to 
one or more persons eligible under the 
Board's rules. 

B. If a TGC is canceled because, as a re¬ 
sult of defaults or refunds, the adjusted 
pro rata price would have to be increased 
beyond the maximum, then each participant 
not in default is entitled to a full refund. 
Those participants whose defaults necessi¬ 
tated the cancellation are entitled to have 
refunded only payments in excess of their 
initial 25 percent deposit; but the 25 percent 
deposit itself may be retained as liquidated 
damages for the organizer and/or the air 
carrier. (Death or illness of a participant 
before the adjusted pro rata price Is com¬ 
puted does not constitute a default and, in 
such cases, full refund is to be made.) 

C. Before a TGC Is filed with the Board. 
an“y participant may give written notice to 
the organizer that he wishes to withdraw 
from the group, and he Is then entitled to a 
full refund of all payments. 

Example 3: On January 1, 1973, John Jones 
signs a contract with an organizer and pays 
a 25 percent deposit for a TGC scheduled to 
depart from New York to London on July 1, 
1973. The TGC contract must be filed with 
the Board no earlier than March 1 and no 
later than April 1. Until March 1, Mr. Jones 
may withdraw and be entitled to a full 
refund. 

Assignments .—Although a participant’s 
Initial 26 percent deposit is nonrefundable 
(except for death or Illness) after a TGC 
contract has been filed, his Interest in the 
TGC may be assigned at any time, but only 
to a person who is named in the filed "stand¬ 
by list.” The other limitations on assign¬ 
ments are that no more than an aggregate 
of 20 percent of the main list participants 
may assign their interests, and no profit may 
be made by the assignor. To assure that these 
conditions are complied with, assignments 
may be made only through the organizer. 
For performing this function, the organizer 
may charge a transfer fee in an amount 
specified in his contract, but not to exceed 
6 percent of the "minimum pro rata charter 
price.” 


4 Once this "adjusted pro rata price” Is 
computed, there can be no further increase 
in the pro rata price. However, there may be 
a subsequent decrease in price, as a result of 
late payments by delinquent participants or 
as a result of assignments. 
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Service charge .—In arranging air trans¬ 
portation for a TGC. the organizer acts as 
agent for the participants and not for any 
direct air carrier. He is therefore not permit¬ 
ted to receive any commission, fee or other 
compensation from any direct air carrier. As 
agent for the participants, he is permitted to 
receive from them a service charge (in ad¬ 
dition to any transfer fees he may earn for 
arranging assignments). The Board does not 
set any maximum or minimum amount for 
a service charge. However, the amount of the 
service charge must be clearly set forth, as 
a separate item, in the organizer’s solicita¬ 
tion material and in his contract, and the 
service charge must be equal to all 
participants. 

Appendix B 

TRAVEL CROUP CHARTER ORGANIZER’S SURETY 

BOND UNDER PART 372ft OP THE SPECIAL 

REGULATIONS OF TIIE CIVIL AERONAUTICS 

BOARD (14 CFR PART 372ft) 

Know all men by these presents. That 

we_ 

(Name of Travel Group Charter organizer) 

(hereinafter called Principal), and_ 

(Name 

-a corporation created and existing 

of Surety) 

under the laws of the State of_ 

(State) 

as Surety (hereinafter called Surety) are held 
and firmly bound unto the United States of 

America in the sum of_ 

(See § 372a.25 of Part 
372a) 

for which payment, well and truly to bo 
made, we bind ourselves and our heirs, ex¬ 
ecutors, administrators, successors, and 
assigns. Jointly and severally, firmly by these 
presents. 

Whereas, the Principal intends to become a 
travel group charter organizer pursuant to 
tho provisions of Part 372a of the Board’s 
Special Regulations and other rules and reg¬ 
ulations of the Board relating to insurance 
or other security for the protection of travel 
group charter participants, and has elected 
to file with the Civil Aeronautics Board such 
a bond as will insure financial responsibility 
and the supplying of transportation and 
other services subject to Part 372a of the 
Board’s Special Regulations in accordance 
with contracts, agreements, or arrangements 
therefor, and 

Whereas, this bond is written to assure 
compliance by the Principal as an author¬ 
ized travel group charter organizer with Part 
372a of the Board’s Special Regulations, and 
other rules and regulations of the Board re¬ 
lating to insurance or other security for the 
protection of charter participants, and shall 
inure to the benefit of any and ail charter 
participants to whom the Principal may be 
held legally liable for any of the damages 
herein described. 

Now, therefore, the condition of this obli¬ 
gation is such that if the Principal shall pay 
or cause to be paid to charter participants 
any sum or sums for which the Principal may 
be held legally liable by reason of the Prin¬ 
cipal’s failure faithfully to perform, fulfill, 
and carry out all contracts, agreements, and 
arrangements made by the Principal while 
this bond Is in effect for the supplying of 
transportation and other services pursuant to 
and in accordance with the provisions of Part 
372a of tho Board's Special Regulations, then 
this obligation shall be void, otherwise to 
remain in full force and effect. 

The liability of the Surety with respect to 
any charter participant shall not exceed tho 
total cost to such charter participant for 
transportation and other services in accord¬ 
ance with his contract with the charter 
organizer. 
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The liability of the Surety shall not be dis¬ 
charged by any payment or succession of 
payments hereunder, unless and until such 
payment or payments shall amount in the 
aggregate to the penalty of the bond, but in 
no event shall the Surety's obligation here¬ 
under exceed the amount of said penalty. 
The Surety agrees to furnish written notice 
to the Civil Aeronautics Board forthwith of 
all suits filed. Judgments rendered, and pay¬ 
ments made by said Surety under this bond. 

This bond is effective upon its filing with 
the Civil Aeronautics Board and shall con¬ 
tinue in force until terminated as hereinafter 
provided. The Principal or the Surety may at 
any time terminate this bond by written 
notice to the Civil Aeronautics Board at its 
office in Washington, D.C., such termination 
to become effective thirty (30) days after 
actual receipt of said notice by the Board. 
The Surety shall not be liable hereiuider for 
the payment of any of the damages herein¬ 
before described which arise as the result of 
any contracts, agreements, undertakings, or 
arrangements for the supplying of trans¬ 
portation and other services made by the 
Principal after the termination of this bond 
as herein provided, but such termination 
shall not affect the liability of the Surety 
hereunder for the payment of any such 
damages arising as the result of contracts, 
agreements or arrangements for the sup¬ 
plying of transportation and other services 
made by the Principal prior to the date 
such termination becomes effective. Liability 
of the Surety under this bond shall In all 
events be limited only to a charter partic¬ 
ipant or charter participants who shall 
within sixty (60) days after the termination 
of the particular travel group charter de¬ 
scribed herein give written notice of claim to 
the charter organizer and all liability on this 
bond shall automatically terminate sixty 
(60) days after the termination date of the 
particular travel group charter covered by 
this bond except for claims filed within the 
time provided herein. 

In witness whereof, the said Principal and 
Surety have executed this instrument on the 
_day of-, 19—, 

Principal 

Name--- 

By. 

(Signature and title) 

Witness__— 

Surety 

Name . (seal) 

By. 

(Signature and title) 

Witness_ 

Only corporations may qualify to act as 
surety and they must meet the requirements 
set forth in § 372a.25(b) of Part 372a. 

Appendix O 

POST-FLIGHT ACCOUNTING REPORT 

Instructions: 

The charter organizer shall furnish a re¬ 
port in this form to each charter participant 
not later than 10 days following completion 
of the charter. 

1. Name of carrier:-- 


2. Name and address of charter organizer: — 


3. Reconciliation of price computations: 

(a) minimum pro rata charter price, 


compute on basis of-par¬ 
ticipants. at $-per par¬ 

ticipant, plus service charge of 
$...$. 


(b) maximum pro rata charter 

price _ 

(c) participant’s tentative adjusted 

pro rata charter price, as com¬ 
puted on- 
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(d) (1) total payments received 

from charter participants 
subsequent to date on 
which tentative price com¬ 
puted — 

(2) pro rata share of said total 
payments credited to each 
participant not in default-- __ 

(e) participant’s final adjusted 

charter price_- _— 

(f) amount by which tentative ad¬ 
justed price exceeds final ad¬ 
justed price. (This is the 
amount of refund due each 
participant who paid the tenta¬ 
tive adjusted price, and which 

must accompany this report.)-- _- 

CERTIFICATION 1 

I, the undersigned_ 

(name of charter 

_do certify that this report has 

organizer) 

been prepared by me or under my direction, 
that I have carefully examined it and that 
to the best Of my knowledge and belief it is 
a complete and accurate statement, and a 
copy hereof has been distributed to each 
charter participant. 


(Signature of charter organizer) 

By. 

(Officer of charter organizer if 
a company) 

(PR Doc.72-16841 Piled 10-3-72;8:45 am] 


Title 29—LABOR 

Chapter XVII—Occupational Safety 
and Health Administration, Depart¬ 
ment of Labor 

PART 1904—RECORDING AND RE¬ 
PORTING OCCUPATIONAL INJU¬ 
RIES AND ILLNESSES 

Employees Not in Fixed 
Establishments 

On July 25,1972, a document was pub¬ 
lished in the Federal Register (37 F.R. 
14813) proposing to amend 29 CFR 
1904.5, 1904.12 and to establish a new 
§ 1904.14 relating to recordkeeping ob¬ 
ligations under the Williams-Steiger Oc¬ 
cupational Safety and Health Act of 
1970 (29 U.S.C. 657) with respect to em¬ 
ployees who do not work in fixed estab¬ 
lishments. 

Interested persons were provided 30 
days to submit written comments with 
respect to the proposal. After considera¬ 
tion of all comments received, I have de¬ 
cided to adopt the proposal without 
change. 

Effective date. These amendments shall 
become effective 30 days after publica¬ 
tion in the Federal Register. 


1 Title 18 U.S.C., Sec. 1001, Crimes and 
Criminal Procedure, makes it a criminal of¬ 
fense, subject to a maximum fine of $10,000 
or imprisonment for not more than 5 years, 
or both, to knowingly and willfully make or 
cause to be made any false or fraudulent 
statements or representations in any matter 
within the Jurisdiction of any agency of the 
United States. 


Signed at Washington, D.C., this 29th 
day of September 1972. 

George C. Guenther, 

Assistant Secretary of Labor. 

1. Subparagraph Cl) of § 1904.5(d) is 
amended to read as follows: 

§ 190-1.5 Annual summary. 


(d)(1) Each employer shall post a 
copy of the establishment’s summary in 
each establishment in the same manner 
that notices are required to be posted 
under § 1903.2(a) of this chapter. The 
summary covering the previous calendar 
year shall be posted no later than Feb¬ 
ruary 1, and shall remain in place until 
March 1. For employees who do not pri¬ 
marily report or work at a single estab¬ 
lishment, or who do not report to any 
fixed establishment on a regular basis, 
employers shall satisfy this posting re¬ 
quirement by presenting or mailing a 
copy of the summary during the month 
of February of the following year to each 
such employee who receives pay during 
that month. For multiestablishment em¬ 
ployers where operations have closed 
down in some establishments during the 
calendar year, it will not be necessary to 
post summaries for those establishments. 

2. Subparagraph (3) of § 1904.12(g) is 
amended by adding the phrase “and who 
are generally not supervised in their daily 
work” to read as follows: 

§ 1904.12 Definitions. 

• • • * • 

(g) • • • 

(3) Records for personnel who do not 
primarily report or work at a single es¬ 
tablishment, and who are generally not 
supervised in their daily work, such as 
traveling salesmen, technicians, engi¬ 
neers, etc., shall be maintained at the 
location from which they are paid or the 
base from which personnel operate to 
carry out their activities. 

3. A new § 1904.14 is established to 
read as follows: 

§ 1904.14 Employees not in fixed olub- 
lishmcnts. 

Employers of employees engaged in 
physically dispersed operations such as 
occur in construction, installation, re¬ 
pair or service activities who do not re¬ 
port to any fixed establishment on a 
regular basis but are subject to common 
supervision may satisfy the provisions of 
§§ 1904.2, 1904.4, and 1904.6 with respect 
to such employees by: 

(a) Maintaining the required records 
for each operation or group of operations 
which is subject to common supervision 
(field superintendent, field supervisor, 
etc.) in an established central place; 

(b) Having the address and telephone 
number of the central place available at 
each worksite; and 

(c) Having personnel available at the 
central place during normal business 
hours to provide information from the 
records maintained there by telephone 
and by mall. 

(Sec. 8,84 Stat. 1598; 29 U.S.C. 657) 

[FR Doc.72-16908 Filed 10-3-72;8:50 am] 
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pART 1904—RECORDING AND RE- 
PORTING OCCUPATIONAL INJU¬ 
RIES AND ILLNESSES 

Small Employers 

On July 19, 1972, a document was pub¬ 
lished in the Federal Registe r (37 F.R. 
14316) proposing to amend 29 CFR Part 
1904 by establishing a new § 1904.15 re¬ 
lating to the recordkeeping obligations 
of small employers. 

Interested persons were provided 30 
days to submit written comments with 
respect to the proposal. After consider¬ 
ation of all comments received, I have 
decided to adopt the proposal. Because, 
however, several comments indicated 
I that it contained some ambiguity, the 
text has been reworded to add clarity. 

It should be noted that the rules 
adopted in this document are not con¬ 
sidered to affect obligations of employers 
under State law for the keeping of rec- 
I ords relating to job safety and health. 

Further, when obligations of employers 
1 arise under a State law which is the sub¬ 
ject of a plan submitted or to be submit¬ 
ted by a State under section 18 of the. 
WillianivS-Steiger Occupational Safety 
and Health Act of 1970 (29 U.S.C. 667), 
the State may require recordkeeping by 
an employer who is exempt from Federal 
obligations under this rule, so long as the 
State obtains the information involved 
with a minimum burden upon employers, 
especially those operating small busi¬ 
nesses. 

The new § 1904.15 is hereby established 
to read as follows: 

§ 1901.15 Small employer*. 

(a» An employer who had no more 
than seven (7) employees at any one 
time during the calendar year immedi¬ 
ately preceding the current calendar 
year need not comply with any of the 
requirements of this part except § 1904.8 
concerning fatalities or multiple hospi¬ 
talization accidents (i.e., he need not 
prepare the log. OSHA 100, the sup- 
piemen tary record, OSHA 101, nor pre¬ 
pare or post the summary, OSHA 102). 

(b> Paragraph (a) of this section shall 
not apply when an employer has been 
notified in writing by the Bureau of La¬ 
bor Statistics that he has been selected 
to participate in a statistical survey of 
occupational injuries and illnesses. If se¬ 
lected, an employer will be required to 
maintain a log of occupational injuries 
and illnesses (OSHA 100) in accordance 
with § 1904.2 and to make reports in 
accordance with § 1904.21 for the period 
of time w hich is specified in the notice. 

Tliis amendment shall become effec¬ 
tive January 1, 1973. The reason for the 
extended delay in the effective date is 
that the Bureau of Labor Statistics is 
conducting a survey of injuries and ill¬ 
nesses for calendar year 1972. In order 
to complete this survey with respect to 
small employers, no alteration of the 
recordkeeping requirements until the 
close of the calendar year is appropriate. 
(Sec. 8. 84 Stat. 1598: 29 U.8.C. 657) 


RULES AND REGULATIONS 

Signed at Washington, D.C., tills 29th 
day of September 1972. 

G. C. Guenther, 
Assistant Secretary of Labor . 
(FR Doc.72-16907 Filed 10-3-72:8:50 am) 


Title 32—NATIONAL DEFENSE 

Chapter VII—Department of the 
Air Force 

SUBCHAPTER B—SALES AND SERVICES 

PART 818a—PERSONAL 
COMMERCIAL AFFAIRS 

Subchapter B of Chapter VTI of Title 
32 of the Code of Federal Regulations is 
amended as follows: 

Part 818a is revised to read as follows: 

Sec. • 

818a.O Purpose. 

818a.1 Definitions. 

818a.2 Life insurance policy content pre¬ 
requisites. 

818a .3 The accreditation program. 

818a.4 Use of allotment for payment of life 
insurance premiums. 

818a.5 Solicitation of motor vehicle lia¬ 

bility insurance. 

818&.6 Counseling on the purchase of life 
Insurance. 

818a.7 When solicitation is permitted. 
818a.8 Solicitation notice. 

818a.9 Equal solicitation opportunity. 
818a.10 Letters of authorization. 

818a. 11 Prohibited solicitation practices. 

818a. 12 Revocation of on-base solicitation 
privileges. 

818&.13 Procedures for revocation or suspen¬ 
sion of on-base solicitation 
privileges. 

Authority: The provisions of this Part 
818a Issued under 10 U.S.C. 8012. 

§ 818a.O Purpose. 

This part establishes policy on private 
commercial solicitation on Air Force 
installations. 

§ 818a.l Definition*. 

(a) Agent. An individual who receives 
remuneration as a member, representa¬ 
tive, or salesman for an insurer or an 
insurance carrier. 

(b) Association. Any organization 
which has been established, whether or 
not the word “Association” appears in 
its title, and which: 

(1) Is composed of and serves exclu¬ 
sively members of the Aimed Forces of 
the United States (on active duty, in 
a Reserve status, in a retired status, or 
individuals who entered into such as¬ 
sociations while on active duty) and their 
dependents. 

(2) Operates either as a profit or non¬ 
profit organization under criteria set 
forth in the Internal Revenue Code, 
whether by mail or through an agency 
sales force, or both, and 

(3) Offers its members life insurance 
coverage, either as part of the member¬ 
ship dues or as a separately purchased 
plan made available through an insur¬ 
ance carrier or the association as a self- 
insurer, or a combination of both. 
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(c) Department of Defense ( DOD ) 
personnel. Unless the context indicates 
otherwise. DOD personnel as used in this 
part means all civilian employees, in¬ 
cluding special Government employees, 
of all the offices, agencies, and depart¬ 
ments carrying on functions on a defense 
installation (including nonappropriated 
fund activities) and all active duty of¬ 
ficers (commissioned and w'arrant) and 
enlisted members of the Army, Navy, 
Air Force, and Marine Corps. 

(d) Insurance carrier. An insurance 
company accredited by the DOD and 
issuing insurance through an associa¬ 
tion or reinsuring or coinsuring such 
insurance. 

(e) Insurance policy. A policy or cer¬ 
tificate of insurance issued by an insurer 
or by an insurance carrier or evidence 
of insurance coverage issued by self- 
insured association. 

(f) Insurer. An insurance company 
accredited hereunder by the DOD. 

(g) Solicitation. (1) As used in this 
part, solicitation means selling or at¬ 
tempting to sell goods or services, in¬ 
cluding life insurance, motor vehicle 
liability insurance, mutual funds, and 
securities. Solicitation in this context 
means making an appointment for the 
purpose of such selling. 

(2) The term does not apply to: 

(i) Residence services such as milk 
delivery, laundry services, etc., when 
such services are authorized by the in¬ 
stallation commander. 

(ii) Solicitation and sale of life insur¬ 
ance on oversea installations. Such 
solicitation will be conducted under 
regulations issued by the unified or spe¬ 
cified command having authority in the 
oversea area. 

(h> State. The 50 political jurisdic¬ 
tions of the United States, the District 
of Columbia, and the territories and 
possessions of the United States. 

§ 818a.2 Life insurance policy content 
prerequisites. 

(a) Insurance policies, other than 
certificates or other evidence of insur¬ 
ance issued by a self-insured association, 
offered and sold to personnel on a mili¬ 
tary installation world-wide must: 

(1) Comply with the insurance law's 
of the State in which the installation is 
located and the procedural requirements 
of this part. 

(2) Contain no restrictions by reason 
of military service or military occu¬ 
pational specialty of the insured, unless 
such restrictions are clearly indicated 
on the face of the policy. 

(3) Plainly indicate on the face of the 
policy any extra premium charges im¬ 
posed by reason of military service or 
military occupational specialty, and 

(4) Not provide for a variation in the 
amount of death benefit or premium 
based upon the length of time and the 
policy has been in force, unless such 
variations are clearly described therein 
and appear on the face of the policy 
as well. 

(b) Premiums shall reflect only the 
actual premiums payable for life insur¬ 
ance coverage. 
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§ 818a.3 The accreditation program. 

(a) Any life insurance company is 
considered as automatically accredited 
if it is licensed under the insurance laws 
of the State in which the installation is 
located and is entitled to the allotment 
of pay. 

(b) The insurance carrier of an asso¬ 
ciation is considered accredited and eli¬ 
gible to receive the allotment of pay if 
the insurance carrier currently appears 
on the fiscal year list of accredited com¬ 
panies authorized to solicit the sale of 
life insurance on military installations 
in oversea areas. 

(c) Associations involved in self- 
insured plans as of March 31, 1972, are 
considered as automatically accredited. 
However, some associations are not or¬ 
ganized within the supervision of insur¬ 
ance laws of either the Federal or State 
Governments. While some are organized 
for profit, others function as nonprofit 
associations under Internal Revenue 
Service regulations. Only Internal Reve¬ 
nue Service-designated nontaxable or 
nonprofit associations are permitted to 
receive the military allotment of pay for 
life insurance. 

§ 818a.4 Use of allotment for payment 
of life insurance premiums. 

Such allotments may be made as pre¬ 
scribed by the DOD Military Pay and Al¬ 
lowances Entitlements Manual, AFM 
177-2, and AFM 177-105. 

§ 818a.5 Solicitation of motor vehicle 
liability insurance. 

The minimum requirements for motor 
vehicle liability insurance at Air Force 
installations are based on the financial 
responsibility laws of the State in which 
the installation is located and are further 
governed by AFR 125-14. Solicitation of 
the sale of motor vehicle liability insur¬ 
ance which does not meet these require¬ 
ments is prohibited. 

§ 818a.6 Counseling on the purchase of 
life insurance. 

No allotment for the payment of life 
insurance premiums will be accepted by 
the Accounting and Finance Office Mili¬ 
tary Pay area (AFO-MP) for personnel 
in grades E-l, E-2, and E-3 until the in¬ 
dividual has been counseled by CBPO- 
DPMS. CBPO-DPMS will furnish the 
AFO-MP a statement that the individual 
has been counseled in accordance with 
tills part. CBPO-DPMS will, without 
comment as to the merit of the policy, 
insure that personnel are completely 
aware of all provisions of the policy and 
its place in the spectrum of survivor 
benefits. CBPO-DPMS will not advise 
against the purchase of a policy unless 
it is absolutely clear that the contract of 
insurance will be to the individual’s det¬ 
riment. For personnel in pay grades E-l, 
E-2, and E-3, at least 7 days should 
elapse for counseling between the sign¬ 
ing of a life insurance application and 
the certification of an allotment unless 
the first two monthly premiums have 
been paid in advance. The purchaser’s 
unit commander may grant a waiver to 
this requirement for good cause, such as 
the purchaser’s impending permanent 


change of station. Normally, all insur¬ 
ance contracts should be accompanied by 
advance payment of the first two month¬ 
ly premiums unless the policy is to be 
made effective after the establishment of 
the allotment. 

§818a.7 When solicitation is permitted. 

Solicitation is permitted when: 

(a) The installation commander has 
not, for reasons of security or other good 
cause, prohibited it. 

(b) When the solicitor has been spe¬ 
cifically invited by a base resident to his 
quarters or another place designated by 
the installation commander. (Solicitation 
on the installation of nonresidents of the 
installation is prohibited.) 

(c) The solicitor is duly licensed in 
the jurisdiction in which the installation 
is located. 

(d) It is consistent with AFR 147-7. 

§ 818a.8 Solicitation notice. 

A conspicuous notice of solicitation re¬ 
strictions will be posted in such form and 
place as to give notice to all wishing to 
solicit on the installation. 

§ 818a.9 Equal solicitation opportunity. 

Commanders will insure that all agents 
are extended equal opportunity for in¬ 
terviews by appointment at the desig¬ 
nated areas and that DOD personnel do 
not act in any capacity as liaison with 
agents to arrange appointments. Where 
space and other considerations dictate 
the limiting of the number of agents 
using the designated interviewing area, 
the installation commander may develop 
and publish local policy consistent with 
this concept. 

§ 818a.10 loiters of authorization. 

No letter or other form of authoriza¬ 
tion will be issued to a solicitor. (This 
does not apply to routine visitor passes.) 

§ 818a.11 Prohibited solicitation prac¬ 
tices. 

(a) Making appointments with or so¬ 
liciting military personnel who are in an 
“on-duty” status. 

<b) Procuring or supplying (or at¬ 
tempting to procure or supply) rosters or 
listings to any person for the purpose of 
solicitation, direct or indirect. 

(c) Offering unfair or deceptive in¬ 
ducements to purchase or trade. 

(d) Using any manipulative, decep¬ 
tive, or fraudulent device, scheme or ar¬ 
tifice, including misleading advertising 
and sales literature. 

(e) Any representation which sug¬ 
gests or gives rise to the appearance that 
the Department of Defense or any of its 
components sponsor the company, its 
agent, or its goods or services. 

(f) Any breach of warranty or con¬ 
tract not promptly adjusted on demand. 

(g) Soliciting recruits, trainees, and 
transient personnel in a “mass” or “cap¬ 
tive” audience. 

(h) Use of official identification cards 
by retired or Reserve members of the 
armed forces to gain access to a military 
installation for the purpose of soliciting. 

(i) Solicitation by a military member 
of another military member who is equal 


to or lower in grade, whether on or off 
duty, in or out of uniform, on or off a 
military installation at any time. 

(j) Department of Defense personnel 
are expressly prohibited from represent¬ 
ing any insurance company as an agent 
for the solicitation of insurance to per¬ 
sonnel on a military installation, with 
or without compensation. 

(k) The use of an agent as a partici- j 
pant in any military sponsored insurance 1 
education or orientation program. Even 
representatives of nonprofit associations 
cannot act in this capacity unless their 
representatives are entirely free from 
self-serving interest or emphasis, direct 
or indirect. 

(l) Agents assuming or using tides 
such as “Battalion Insurance Counselor,” 
“Unit Insurance Adviser,” “Servicemen's 
Group Life Insurance (SGLD Conver¬ 
sion Consultant,” etc. 

(m) The assignment of desk space for 
an interview for other than a specific 
prearranged appointment. During such 
appointment, the agent will not display 
desk or other signs announcing name or 
company affiliation. 

(n) The use of the base bulletins or 

any other notice, official or unofficial, 
announcing the presence of an agent and | 
his availability. ■ 

(o) The distribution, or availability I 
for distribution, of literature other than j 
to the person being interviewed. 

§ 818a. 12 Revocation of on-base solici¬ 
tation privilege. 

The privilege of on-base solicitation 
may be denied for any of the following 
reasons, provided the offender can be 
reasonably informed by prior notice of 
the violation of which he is accused. 

(a) Violation of any restriction, pro¬ 
hibition or requirement imposed by tins 
part or any supplemental regulation 
hereto. This specifically includes solici¬ 
tation without prior invitation of the] 
member(s) being solicited. * 

(b) Substantiated adverse complaints 
or reports regarding the quality of goods, 
services, or the manner in which they | 
were offered for sale. 

(c) Knowing and willful violation of 
the Truth-in-Lending Act. Regulation Z 
of the Federal Reserve Board, or any 
similar State or local law, ordinance, or 
regulation. 

(d) Personal misconduct by the solici¬ 
tor while on base. 

(e) Failure to substantially incorpo- ] 
rate the Standards of Fairness (AFR 35- 
10. Attachment 8, October 31, 1969) in | 
every contract of sale made on the base. 

(f) Possession of or any attempt to ob¬ 
tain supplies of allotment forms. 

§ 818a.13 Procedures for revocation of j 
suspension of on-base solicitation | 
privileges. 

(a) Individual responsibilities. Anil 
person having information which may j 
constitute grounds for revocation or sus-| 
pension of solicitation privileges will re- 1 
port the information to the Consolidated I 
Base Personnel Office, Personal Affairs I 
Section (CBPO-DPMS). CBPO-DPMS I 
will report the situation to the install^j 
tion commander through personnel | 
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channels. Where there is no Personal Af¬ 
fairs Section, the installation commander 
will designate an office to handle this 
function. 

(b) Action by the installation com- 
inander —(1) Revocations. <i) The in¬ 
stallation commander may close the case 
without action and advise the complain¬ 
ant of the reasons for his actions. He 
may offer the alleged offender (in writ¬ 
ing) an opportunity to show cause why 
his on-base solicitation privilege should 
not be revoked. This written notice will 
describe the substance of the complaint 
and offer the alleged offender the op¬ 
portunity to rebut or mitigate the viola¬ 
tion either in person or in writing. 

(ii) If the alleged offender fails to re¬ 
spond. rebut or mitigate the complaint 
the installation commander will advise 
him in writing that his privilege to solicit 
on the installation has been revoked. 
Such revocation will be for a reasonable 
period not to exceed 1 year. (If the so¬ 
licitor has not been licensed by civil au¬ 
thority or if such license has been with¬ 
drawn, the period of revocation will be 
at least equal to the unlicensed period.) 
Notice of revocation will be in writing 
and delivered in person or by registered/ 
certified mail, return receipt requested. 

(iii) When the commander believes 
the offender may solicit on other mili¬ 
tary installations, he will advise the 
other installation commanders of his 
action. If the offender is known to be 
operating extensively on military instal¬ 
lations, or such appears probable, the 
commander will advise AFMPC/ 
DPMSAB, Randolph Air Force Base, 
Tex. 78148, and the local Armed Forces 
Disciplinary Control Board. 

(2) Suspensions. The installation com¬ 
mander may immediately suspend solici¬ 
tation privileges, pending investigation 
and “show cause” action, for a period of 
30 days. (“Show cause” means the 
grieved party is afforded an opportunity 
to present facts on his behalf on an in¬ 
formal basis for the consideration of the 
installation commander.) Notice of such 
suspension will be in writing and deliv¬ 
ered either in person or by registered/ 
certified mail, return receipt requested. 

By order of the Secretary of The Air 
Force. 

John W. Fahrney. 

Colonel, U.S. Air Force. Chief . 
Legislative Division, Office of 
The Judge Advocate General. 

[FR Doc.72-16860 Filed 10-3-72;8:46 am] 


SUBCHAPTER C—PUBLIC RELATIONS 

PART 824—AIR FORCE PARTICIPA¬ 
TION IN PUBLIC EVENTS 

Use of Aircraft 

Part 824, Subchapter C of Chapter VII 
of Title 32 of the Code of Federal Regu¬ 
lations is amended as follows : 

Section 824.7 is amended by correcting 
paragraph (a) (4) and adding a new sub¬ 
paragraph (6) under paragraph (a) to 
read as follows: 


RULES AND REGULATIONS 

§ 824.7 Use of aircraft. 

• * • • • • 

(а) On-base participation require¬ 
ments. • ♦ • 

(4) Mass parachute jumps, equipment 
drops, assault aircraft demonstrations, 
standard tactical aircraft maneuvers, or 
helicopter troop landings under simu¬ 
lated tactical conditions may be held 
only on military installations capable of 
providing necessary support and only 
during an “open house” event. 

• • • • • 

(б) Aerobatic performance or aircraft 
demonstrations by civilians require the 
approval of HQ USAF. Requests will be 
forwarded through channels to SAF/OIC 
a minimum of 60 days in advance of 
the event. Insurance and landing rights 
requirements are contained in Part 855 
of Subchapter F of this chapter. 

• • • + • 

(10 U.S.C. 8012) 

By order of the Secretary of the Air 
Force. 

John W. Fahrney, 
Colonel , U.S. Air Force, Legis¬ 
lative Division, Office of The 
Judge Advocate General. 

[FR Doc.72-16859 Filed 10-3-72;8:46 ami 

Title 40—PROTECTION 
OF ENVIRONMENT 

Chapter I—Environmental Protection 
Agency 

SUBCHAPTER E—PESTICIDES PROGRAMS 

PART 180—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES FOR 

PESTICIDE CHEMICALS IN OR ON 

RAW AGRICULTURAL COMMODI¬ 
TIES 

Interim Tolerances; Deletions 

In the Federal Register of August 30, 
1972 (37 F.R. 17554), interim tolerances 
were established for residues of the 
herbicide 2-(m-chlorophenoxy) propi¬ 
onic acid and its corresponding amide 2- 
(ni-chlorophenoxy) propionamide in or 
on the raw agricultural commodity 
peaches at 0.1 part per million and the 
insecticide dipropyl isocinchomeronate 
in or on the meat, fat, and meat byprod¬ 
ucts of cattle, goats, hogs, horses, and 
sheep at 0.1 part per million. The interim 
tolerances were established pending final 
review and evaluation of the data on the 
subject pesticides. 

Subsequently, the review and evalua¬ 
tion of the above pesticides have been 
completed and ordinary tolerances have 
been established for 2-<m-chlorophen- 
oxy) propionic acid, its corresponding 
amide (37 F.R. 20825), and dipropyl iso¬ 
cinchomeronate (37 F.R. 16937; August 
23.1972). 
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Therefore, the listing of interim toler¬ 
ances for these two pesticides is no longer 
necessary and $ 180.319 Interim toler¬ 
ances is amended by deleting the items 
“2-(m-chlorophenoxy) propionamide and 
2-(tfi-chlorophenoxy) propionic acid” 
and “dipropyl isocinchomeronate” from 
the list of items in the table. 

Since the order established by this 
document prevents duplication of toler¬ 
ances and is noncontroversial, notice, 
public procedure, and delayed effective 
date are not prerequisites to this 
promulgation. 

Effective date. This order shall be ef¬ 
fective upon publication in the Federal 
Register (10-4-72). 

Dated: September 25, 1972. 

Edwin L. Johnson, 
Acting Deputy Assistant Ad¬ 
ministrator for Pesticides 
Programs . 

[FR Doc.72-16945 Filed 10-3-72:8:54 am] 


PART 180—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES FOR 
PESTICIDE CHEMICALS IN OR ON 
RAW AGRICULTURAL COMMODI¬ 
TIES 

2-(m-chlorophenoxy)propionic Acid 

A petition (PP 2F1222) was filed by 
Amchem Products, Inc., Ambler, Pa. 
19002, in accordance with provisions of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 346a), proposing estab¬ 
lishment of tolerances for negligible resi¬ 
dues of the plant regulator 2-(m-chloro- 
phenoxy) propionic acid from application 
of the acid or its corresponding amide 
2-(m-chlorophenoxy) propionamide in or 
on the raw agricultural commodities 
peaches and nectarines at 0.25 part per 
million. 

Subsequently, the petitioner amended 
the petition by reducing the requested 
tolerances of 0.25 part per million to 0.1 
part per million. 

Based on consideration given the data 
submitted in the petition and other rele¬ 
vant material, it is concluded that: 

1. The plant regulator is useful for the 
purpose for which the tolerances are 
being established. 

2. There is no reasonable expectation 
of residues in eggs, meat, milk, or 
poultry, and § 180.6(a) (3) applies. 

3. The tolerance established by this 
order w T ill protect the public health. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 408(d)(2), 68 Stat. 512; 21 
U.S.C. 346a(d) (2)), the authority trans¬ 
ferred to the Administrator of the Envi¬ 
ronmental Protection Agency (35 F.R. 
15623), and the authority delegated by 
the Administrator to the Deputy Assist¬ 
ant Administrator for Pesticides Pro¬ 
grams (36 F.R. 9038), Part 180 is 
amended by adding the following new 
section to Subpart C: 
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§ 180.325 2- ( m-Chlorophcnoxy) propi¬ 

onic arid; tolerances for residues. 

A tolerance of 0.1 part per million is 
established for negligible residues of the 
plant regulator 2 -( 7 ra-chlorophenoxy) 
propionic acid from application of the 
acid or of 2 -<m-chlorophenoxy)propion- 
amide in or on the raw agricultural com¬ 
modities peaches and nectarines. 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days after its date of pub¬ 
lication in the Federal Register file with 
the Hearing Clerk, Environmental Pro¬ 
tection Agency, Room 3125, South Agri¬ 
culture Building, 12th Street and Inde¬ 
pendence Avenue SW., Washington, DC 
20460, written objections thereto in quin- 
tuplicate. Objections shall show wherein 
the person filing will be adversely affected 
by the order and specify with particu¬ 
larity the provisions of the order deemed 
objectionable and the grounds for the ob¬ 
jections. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if the 
objections are supported by grounds 
legally sufficient to justify the relief 
sought. Objections may be accompanied 
by a memorandum or brief in support 
thereof. 

Effective date. This order shall become 
effective on its date of publication in the 
Federal Register (10-4-72). 

(Sec. 408(d)(2), 68 Stat. 512; 21 U.S.C. 346a 
(d)(2)) 

Dated: September 25, 1972. 

Edwin L. Johnson. 

Acting Deputy Assistant Ad¬ 
ministrator for Pesticides Pro¬ 
grams. 

(FR Doc.72-16946 Filed 10-3-72;8:54 ami 


Title 46—SHIPPING 

Chapter I—Coast Guard, 
Department of Transportation 
|CGD 72-150R] 

SUBCHAPTER D—TANK VESSELS 
PART 31—INSPECTION AND 
CERTIFICATION 
SUBCHAPTER H—PASSENGER VESSELS 

PART 71—INSPECTION AND 
CERTIFICATION 

SUBCHAPTER I—CARGO AND MISCELLANEOUS 
VESSELS 

PART 91—INSPECTION AND 
CERTIFICATION 

Inspection and Certification; Factors 
of Safety 

The purpose of this amendment is to 
make the regulations on cargo gear fac¬ 
tors of safety consistent with recognized 
industry standards. The amendment al¬ 
lows the use of yield point, as an alterna¬ 
tive to breaking strength, in calculating 
the minimal safety factors in the design 
of cargo gear. It also expands the list of 


gear items to include factors of safety 
for stayed masts, pins, and connections. 

This amendment is based on a notice 
of proposed rule making published in the 
March 1, 1972, issue of the Federal Reg¬ 
ister (37 F.R. 4292), and in the Marine 
Safety Council Public Hearing Agenda 
dated March 27, 1972. The proposed 
amendment was identified as Item 6-72 
in the notice and the agenda. 

The Coast Guard invited interested 
persons to submit comments by April 3, 
1972. It also encouraged participation 
at the public hearing. In response, the 
Coast Guard received three Tvritten 
comments. 

Two of the commenters pointed out 
that safety factors based on yield 
strength resulted in overly conservative 
structures and suggested that the Coast 
Guard incorporate into the regulations 
dynamic factors. The Coast Guard pre¬ 
fers a conservative standard for safe 
cargo handling that can be applied by 
the industry with minimum difficulties. 
Accordingly, the suggestion was not 
approved. 

One commenter suggested that foot¬ 
note 1 of Table 31.37-25(a) be changed 
by adding the word “the” to precede the 
final word “steel.” The commenter 
pointed out that “steel” without the sug¬ 
gested definitive article refers only to 
mild steel. The Coast Guard has accepted 
this suggestion and added the word 
“the” to precede the word “steel” in 

fnnt.rvote 1. 


Safe working loads for 
component [iarta 


Safety factors based on l — 

Break- 

Ultimate Yield Ing 

strength point test 

load 


13 tons or more working 4.00 . 

load of assembled gear. 

Pins and connections: 

10 tons or less working . 

load of assembled gear. 

13 tons or more working . 

load of assembled gear. 

Wire rope: 

10 tons or less working 
load. 

13 tons or more working . 

load. 

Fiber rope: 

For running rigging.. t. 00 

For fixed gear and vangs... 5.00 

Wooden structural parts. 8.00 

Chains... 4.50 


* 3.00 . 
> 2.60 . 


5.00 

4.00 


i Intermediate values of safety factors may bo used. 

' X for j - “ 


shall 

nimuiu 


t The minimum yield point for design purposes 
not lx* considered greater than 72 percent of the mini 
ultimate strength of the steel. 

§§ 71.47-25, 91.37-25 [Amended] 

2. By revising §§ 71.47-25 and 91.37- 
25 to read exactly the same as § 31.37-25, 
except that the tables within the two 
sections should be designated §§ 71.47- 
25(a) and 91.37-25(a) respectively. 

(R.S. 4405, as amended, R.S. 4462, as 

amended. R.S. 4417a, as amended, by Public 
Law 92-340. 86 Stat. 424, 427 (July 10, 1972), 
sec. 6(b) (1), 80 Stat. 937; 46 U.S.C. 376, 416. 
391a, 49 U.S.C. 1655(b)(1); 49 CFR 1.46(b)) 

Effective date. This amendment is ef¬ 
fective on November 6,1972. 

Dated: September 28, 1972. 


Accordingly, the Coast Guard amends 
Parts 31, 71, and 91 as follows: 

1. By revising § 31.37-25 to read as 
follows: 

§ 31.37—25 Factors of safety. 

(a) Except as provided in paragraph 
(b) of this section, in the design of cargo 
gear, the minimal safety factors in Table 
31.37-25(a) must be used to meet the 
requirements of § 31.37-15. 

(b) The Commandant may permit the 
use of safety factors different than those 
in Table 31.37-25(a) in the design of 
cargo gear that he considers special. 

TABI.K 31.37-25(a) 


Safety factors based on *— 

Break¬ 
ing 
test 
load 


Safe working loads for 
component parts 

Ultimate 

strength 

Yield 

point 

All metal structural parts 
except steel booms, 
stayed masts, pins, and 
connections: 

5 tons or less working 
load of the assembled 

gear. —--* 

15 tons working load of 

5.00 

*2.75 

the assembled gear—.... 

4.00 

>2.20 

60 tons or more working 
load of the assembled 

gear.—. 

Steel booms: 

10 tons or less working 
load of the assembled 

3.75 

*2.05 


3.00 

13*tons or more working 
load of the assembled 


2.50 

Stayed masts: 

10 tons or leas working load 
of assembled gear.. 

5.00 



C.R. Bender. 

Admiral, U.S. Coast Guard, 
Commandant. 

(FR Doc.72-16794 Filed 10-3-72;8:45 am] 


Title 49—TRANSPORTATION 

Chapter I—Department of 
Transportation 

SUBCHAPTER B—OFFICE OF PIPELINE SAFETY 
(Arndt. 192-9; Docket OPS-131 

PART 192—TRANSPORTATION OF 

natural and other gas by 

PIPELINE: MINIMUM FEDERAL 

SAFETY STANDARDS 

Modification of Pressure Relief 
Limitations 

This amendment to § 192.201(a) 
changes the restriction on accidental 
pressure buildup in pipelines, other than 
low pressure distribution systems, which 
have a maximum allowable operating 
pressure <MAOP) of less than 60 p.si.g. 

On November 10,1971, the Department 
issued a notice of proposed rule making 
in the Federal Register proposing these 
regulatory changes (OPS Notice 71-6, 
36 F.R. 21834, November 16, 1971). In¬ 
terested persons were afforded an oppor¬ 
tunity to participate in the rule making 
by submitting written information, views, 
or arguments. Several comments subse¬ 
quently were received and have been 
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given full consideration. However, the 
amendment is issued without substantive 
change from the proposal. 

Two commenters recommended mak¬ 
ing the proposed changes available for 
systems with MAOP's up to 150 p.s.i.g. 
justification for such recommendations 
was based on an expressed desire to avoid 
possible difficulties arising in utilizing 
present pressure relief systems under the 
amended standards. As it is only when 
the MAOP of a system is below 60 p.s.i.g. 
that present-day regulating equipment 
cannot accurately limit accidental over¬ 
pressure to the present 10 percent of 
MAOP standard, it is in the best inter¬ 
est of overall safety that the proposed 
amendment allowing an increase in the 
limits for accidental overpressure be re¬ 
stricted to systems with MAOP’s of 60 
p.s.i.g. or less. 

Another comment suggested a revision 
in the proposed amendment to make the 
maximum pressure limitation applica¬ 
ble only at the most remotely located 
pressure limiting station in order to re¬ 
duce the possibility of having to vent gas 
into the atmosphere in Class 3 or 4 loca¬ 
tions. However, it is felt that the po¬ 
tential hazard of such venting is negli¬ 
gible in comparison with the greater risks 
involved in allowing the pressure in the 
entire system to be monitored at its 
most remotely located point. Such a pro¬ 
cedure has the potential to allow pres¬ 
sure buildups well above the established 
limits in other parts of the distribution 
system. 

Section 4(a) of the Natural Gas Pipe¬ 
line Safety Act requires that all pro¬ 
posed standards and amendments to 
such standards be submitted to the Tech¬ 
nical Pipeline Safety Standards Commit¬ 
tee and that the Committee be afforded a 
reasonable opportunity to prepare a re¬ 
port on the “technical feasibility, reason¬ 
ableness, and practicability of each such 
proposal.” This amendment to Part 192 
has been submitted to the Committee and 
it has submitted a favorable report. The 
Committee’s report and the proceedings 
of the Committee which led to that re¬ 
port are set forth in the public docket 
for this amendment which is available at 
the Office of Pipeline Safety. 

In consideration of the foregoing, Part 
192 of Title 49 of the Code of Federal 
Regulations is amended by revising 
§ 192.201(a) to read as follows, effective 
November 4, 1972 

§ 192.201 Required capacity «f pressure 
relieving and limiting stations* 

<a) Each pressure relief station or 
pressure limiting station or group of 
those stations installed to protect a pipe¬ 
line must have enough capacity, and 
must be set to operate, to insure the 
following: 

(1) In a low pressure distribution sys¬ 
tem, the pressure may not cause the un¬ 
safe operation of any connected and 
properly adjusted gas utilization equip¬ 
ment. 

( 2) in pipelines other than a low 
pressure distribution system— 

(i) If the maximum allowable operat- 
mg pressure is 60 p.s.i.g. or more, the 
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pressure may not exceed the maximum 
allowable operating pressure plus 10 per¬ 
cent, or the pressure that produces a 
hoop stress of 75 percent of SMYS, 
whichever is lower; 

(ii> If the maximum allowable op¬ 
erating pressure is 12 p.s.i.g. or more, 
but less than 60 p.s.i.g., the pressure may 
not exceed the maximum allowable oper¬ 
ating pressure plus 6 p.si.g.; or 

(iii) If the maximum allowable oper¬ 
ating pressure is less than 12 p.s.i.g., the 
pressure may not exceed the maximum 
allowable operating pressure plus 50 
percent. 

♦ • • * * 

(Sec. 3, Natural Gas Pipeline Safety Act of 
1968, 49 U.S.C. 1672; § 1.58(d) of the regula¬ 
tions, Office of the Secretary of Transporta¬ 
tion, 49 CFR 1.58(d); redelegation of au¬ 
thority to the Director. Office of Pipeline 
Safety, set forth in Appendix A to Part 1 of 
the regulations, Office of the Secretary of 
Transportation, 49 CFR Part 1) 

Issued in Washington, D.C., on Sep¬ 
tember 28, 1972. 

Joseph C. Caldwell, 

Director, 

Office of Pipeline Safety. 
[FR Doc.72-16933 Filed 10-3-72;8:53 am] 


Chapter X—Interstate Commerce 
Commission 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

|S.O. 1093, Amdt. 2] 

PART 1033—CAR SERVICE 

Burlington Northern Inc., Authorized 

To Operate Over Tracks of Minne¬ 
apolis Industrial Railway Co. 

At a session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington. D.C., on the 
27th day of September 1972. 

Upon further consideration of Service 
Order No. 1093 (37 F.R. 9028 and 12727), 
and good cause appearing therefor: 

It is ordered. That: 

Section 1033.1093 Service Order No. 
1093 (Burlington Northern Inc. author¬ 
ized to operate over tracks of Minneap¬ 
olis Industrial Railway Co.) be, and 
it is hereby, amended by substituting the 
following paragraph (d) for paragraph 
(d) thereof: 

(d) Expiration date. This section shall 
expire at 11:59 p.m., January 31, 1973, 
unless otherwise modified, changed, or 
suspended by order of this Commission. 

Effective date. This amendment shall 
become effective at 11:59 p.m., September 
30, 1972. 

(Secs. 1, 12. 15, and 17(2), 24 Stat. 379. 383, 
384, as amended; 49 UJS.C. 1, 12, 15, and 
17(2). Interprets or applies secs. 1(10-17), 
15(4), and 17(2), 40 Stat. 101. as amended. 
54 Stat. 911; 49 US.C. 1(10-17), 15(4), and 
17(2)) 

It is further ordered , That a copy of 
this amendment shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of all railroads 
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subscribing to the car service and car 
hire agreement under the terms of that 
agreement, and upon the American Short 
Line Railroad Association; and that 
notice of this amendment be given to the 
general public by depositing a copy in 
the office of the Secretary of the Com¬ 
mission at Washington, D.C., and by fil¬ 
ing it with the Director, Office of the 
Federal Register. 

By the Commission, Railroad Service 
Board. 

I seal] Robert L. Oswald. 

Secretary. 

I FR Doc.72-16962 Filed 10-3-72;8:55 am | 
|S.0.1096. Amdt. 1] 

PART 1033—CAR SERVICE 

Southern Railway Co. and Missouri 
Pacific Railroad Co. 

At a session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C., on the 
27th day of September 1972. 

Upon further consideration of Service 
Order No. 1096 (37 F.R. 7794 >, and good 
cause appearing therefor: 

It is ordered. That: 

Section 1033.1096 Service Order No. 
1096 (Southern Railway Co. authorized 
to operate over tracks of St. Louis-San 
Francisco Railway Co. and over tracks of 
Missouri Pacific Railroad Co.: Missouri 
Pacific Railroad Co., authorized to oper¬ 
ate over tracks of Southern Railw ay Co.» 
be. and it is hereby, amended by sub¬ 
stituting the following paragraph (h> for 
paragraph (h) thereof: 

(h) Expiration date. This section shall 
expire at 11:59 p.m., March 31. 1973, un¬ 
less otherwise modified, changed, or sus¬ 
pended by order of this Commission. 

Effective date. This amendment shall 
become effective at 11:59 p.m., Septem¬ 
ber 30,1972. 

(Secs. 1, 12. 15. and 17(2). 24 Stat. 379. 383. 
384, as amended; 49 U.S.C. 1, 12, 15, and 17 
(2). Interprets or applies secs. 1(10-17) 15 

(4). and 17(2), 40 Stat. 101. as amended’, 54 
Stat. 911; 49 U.S.C. 1(10-17), 15(4), and 
17(2) ) 

It is further ordered, That a copy of 
this amendment shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of all railroads 
subscribing to the car service and car 
hire agreement under the terms of that 
agreement, and upon the American Short 
Line Railroad Association; and that no¬ 
tice of this amendment be given to the 
general public by depositing a copy in 
the office of the Secretary of the Com¬ 
mission at Washington, D.C., and by fil¬ 
ing it with the Director, office of the 
Federal Register. 

By the Commission, Railroad Service 
Board. 

[seal] Robert L. Oswald, 

Secretary. 

]FR Doc.72-16963 FUed 10-3-72:8:55 am] 
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Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 

and Wildlife, Fish and Wildlife 

Service, Department of the Interior 

PART 32—HUNTING 

Cape Romain National Wildlife 
Refuge, S.C. 

The following special regulations are 
issued and are effective on date of publi¬ 
cation in the Federal Register (10-4- 
72). 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

South Carolina 

CAPE ROMAIN NATIONAL WILDLIFE REFUGE 

Public hunting of rails on the Cape 
Romain National Wildlife Refuge, S.C., is 
permitted only on the area designated by 
signs as open to hunting. This open area, 
comprising approximately 12,000 acres, is 
delineated on a map available at the 
refuge headquarters and from the Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife, Peachtree-Seventh 
Building. Atlanta, Ga 30323. Hunting 
shall be in accordance with all applicable 
State regulations covering the hunting 
of rails, and shall be subject to the fol¬ 
lowing special conditions: 

(1) Open season: October 15-Novem- 
ber 21. 1972. 

(2) Guns must be encased or other¬ 
wise rendered incapable of firing except 
when in the designated hunting area. 

(3) The use of dogs is permitted. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge areas 
generally which are set forth in Title 50, 
Code of Federal Regulations, Part 32, 
and are effective through November 21, 
1972. 

C. Edward Carlson, 
Regional Director , Bureau of 
Sport Fisheries and Wildlife. 

September 26, 1972. 

[FR Doc.72-16884 Filed 10-3-72:8:48 am] 

Title 6—ECONOMIC 
STABLIZATION 

Chapter III—Price Commission 

PART 300—PRICE STABILIZATION 

Acquisitions and Divestitures of 
Entities 

The purpose of these amendments is to 
add a new § 300.203 to the regulations 
of the Price Commission to provide guid¬ 
ance for accounting information for 
business combinations, in the filing of 
reports or other documents with the 
Price Commission. The purpose of the 


new section is to provide that, when 
there are changes in the business struc¬ 
ture, the quarterly information sub¬ 
mitted on Form PC-51 is consistent with 
the base period information reported on 
Form PC-50. A new Subpart D “Ex¬ 
ceptions” is also added to consolidate 
provisions relating to that subject and 
to provide a specific procedure for the 
consideration of requests for exceptions 
to restate base period profit margins to 
reflect acquisitions or divestitures that 
are not poolings of interests, spin-offs, 
or split-offs. 

The new § 300.203 states generally that 
accounting information for business 
combinations may be restated only in 
accordance with generally accepted ac¬ 
counting principles, consistently applied. 
Restatement of prior accounts is re¬ 
quired for changes accounted for as a 
pooling of interests, a spin-off, or a split- 
off, but is generally not authorized for 
other acquisitions or divestitures. 

The Commission recognizes, however, 
that for sound business reasons, a large 
number of acquisitions and divestitures 
are not accounted for as poolings of in¬ 
terests, spin-offs, or split-offs although 
such transactions may have substantially 
the same economic impact on the ac¬ 
quiring or divesting firm. If the impact 
of the transaction on a company’s base 
period profit margin is substantial, the 
difference in treatment accorded such 
transactions may be inequitable in cer¬ 
tain cases. 

Therefore, provision has been made in 
§§ 300.371, 300.373, and 300.375 to estab¬ 
lish the specific requirements for the fil¬ 
ing of a request for an exception for the 
purpose of restating a base-period profit 
margin to reflect acquisitions and dives¬ 
titures that may not normally be used 
for such a restatement. Special provi¬ 
sion is made for processing, on a 10-day 
basis, a request for an exception to re¬ 
flect proposed acquisitions or divesti¬ 
tures of sole proprietorships, corpora¬ 
tions, subsidiaries, or other separate legal 
entities, if they will cause a 10-percent 
net change (on a pro forma basis) in the 
base-period profit margin, and certain 
other specific requirements will be met. 
Those requests not eligible for processing 
under the 10-day provision as a proposed 
acquisition or divestiture will be given 
the normal processing accorded other re¬ 
quests for exceptions. 

Since the purpose of these amend¬ 
ments is to provide immediate guidance 
and information with respect to compli¬ 
ance with price stabilization rules, it is 
hereby found that notice and public 
procedure is impracticable and that good 
cause exists for making them effective 
less than 30 days after publication in the 
Federal Register. 

(Economic Stabilization Act of 1970, as 
amended, Public Law 91-379, 84 Stat. 799; 
Public Law 91-558; 84 Stat. 1468; Public Law 
92-8, 85 Stat. 13; Public Law 92-15, 85 Stat. 
38; Public Law 92-210, 85 Stat. 743; and E.O. 
11640, as amended) 

In consideration of the foregoing, Part 
300 of Title 6 of the Code of Federal 
Regulations is amended as set forth 
herein, effective October 4, 1972. 


Issued in Washington, D.C., on Octo¬ 
ber 2, 1972. 

C. Jackson Grayson, Jr., 
Chairman, Price Commission . 

1. Section 300.5 is amended by insert¬ 
ing the following new definitions in 
proper alphabetical sequence: 

§ 300.5 Definitions. 

• * * * • 

“Pooling of interests” means a combi¬ 
nation of two or more corporations 
which meets the conditions set forth in 
Opinion No. 16 of the Accounting Prin¬ 
ciples Board of the American Institute 
of Certified Public Accountants (effec¬ 
tive date October 31, 1970), 666 Fifth 
Avenue, New York, NY 10019. Copies are 
available from that address for $0.75 
each. 

***** 

“Spin-off” means the distribution of 
the controlling stock in a corporation, by 
another corporation which owned such 
stock imediately before that distribution, 
to the shareholders of the distributing 
corporation without the surrender by 
those shareholders of stock or securities 
in the distributor. 

***** 
“Split-off” means the distribution of 
the controlling stock in a corporation, by 
another corporation which owned such 
stock immediately before that distribu¬ 
tion, to the shareholders of the distribu- 
tipg corporation with the surrender by 
those shareholders of stock or securities 
in the distributor. 

2. The following new section is in¬ 
serted at the beginning of Subpart B: 

§ 300.203 Accounting for business coni- 
binations* 

When filing a report or other document 
under this part, accounting information 
for business combinations may be re¬ 
stated only in accordance with generally 
accepted accounting principles, consist¬ 
ently applied. Restatement of prior ac¬ 
counts is required for certain changes in 
business combinations accounted for as 
a pooling of interests and when there has 
been a spin-off or a split-off to a parent 
firm’s shareholders. Restatement of prior 
accounts is generally not appropriate 
when there is an acquisition or divesti¬ 
ture of a business or other property 
which is otherwise accounted for. Net 
sales, costs, and expenses of discontinued 
operations may not be condensed to “one 
line” in submissions to the Price Com¬ 
mission, but shall be reported and ac¬ 
counted for on the same basis as con¬ 
tinuing operations. 

§ 300.127 [Revoked] 

3. § 300.127 is revoked. 

4. The following new subpart is added 
after Subpart C: 

Subpart D—Exceptions 

Sec. 

300.351 Applicability. 

300.353 Definitions. 

300.355 Grantof exception: general. 

300.371 Exception for adjustment of base 
period profit margin to reflect ac¬ 
quisition or divestiture. 
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300 373 Requirements for An exception 
under 5 300.371. 

300.375 Additional requirements for an ex¬ 
ception under {300.371(b). 

Authority : The provisions of this Subpart 
D issued under the Economic Stabilization 
Act of 1970. as amended. Public law 91-379, 
84 Stat. 799; Public Law 91-558; 84 8tat. 1488; 
Public Law 92-8, 85 Stat. 13; Public Law 92- 
15 . 85 Stat. 38; Public Law 92-210, 85 Stat. 
743; E O. 11640, as amended. 

Subpart D—Exceptions 

§ 300.351 Applicability. 

This subpart prescribes the criteria for 
obtaining an exception to this part. 

§ 300.353 Definitions. 

For the purposes of this subpart: 

(a) “Acquisition” means the purchase 
of one entity by any means, but does not 
include an acquisition that is accounted 
for as a pooling of interests. 

(b) “Divestiture” means the sale, ex¬ 
change, or other disposition by one en¬ 
tity of all or a part of another entity, 
but does not include a divestiture by a 
spin-off or a split-off. 

(c) “Entity” means a part of a person 
or consolidated group which is custom¬ 
arily regarded as being separate for cost, 
pricing, and profit decisions; and may be 
distinguished from other units of that 
firm because of separate or different 
management or profit responsibilities, 
industries, methods of doing business, or 
other logical and customary distinctions. 

§300.355 Granl of exception: general. 

(a) The Chairman of the Price Com¬ 
mission or any person to whom he dele¬ 
gates the authority may grant such ex¬ 
ceptions to this part as may be neces¬ 
sary to prevent or correct a serious 
hardship or gross inequity, or to allow a 
restatement o 2 base period profit margin 
under § 300.371. 

(b) The general procedures for a re¬ 
quest for an exception are prescribed in 
Subpart C of Part 305 of this chapter and 
in Subpart D of Part 401 of this title. 

§ 300.371 Exception for adjustment of 
base period profit margin to reflect 
acquisition or divestiture. 

(a) Each person requesting an ex¬ 
ception for adjustment of its base period 
profit margin to reflect the acquisition 
or divestiture of an entity must comply 
with § 300.373. 

(b) A person requesting an exception 
to adjust its base period profit margin to 
reflect a proposed acquisition or divesti¬ 
ture of an entity may request that the 
exception be granted within 10 days after 
the filing date to be specified in a letter 
of acknowledgment from the Price Com¬ 
mission or District Director of Internal 
Revenue, as the case may be, if the re¬ 
quest also complies with § 300.375. 

§ 300.373 Requirements for an excep¬ 
tion under § 300.371. 

(a) Each applicant for an exception 
under 5 300.371 must show that the ac¬ 
quisition has brought about, or will bring 
about, control of the entity, or in the 
case of a divestiture, that the divestiture 
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has caused, or will cause, loss of control 
of the entity. 

(b) Each applicant for an exception 
under § 300.371 must furnish the follow¬ 
ing with the application: 

(1) A list of each acquisition (includ¬ 
ing any combination accounted for as a 
pooling of interests), and each divesti¬ 
ture (including any spin-off or split-off) 
after the last day before its first base 
period year, including a description of 
the accounting method for the consoli¬ 
dation or dissolution. 

(2) Financial statements of the person 
requesting the exception and of each 
acquired or divested entity based upon 
a consistent fiscal year basis from the 
applicant's first base period year for¬ 
ward. The financial statements must 
have been published or certified or the 
person requesting the exception must 
establish their validity to the satisfac¬ 
tion of the Price Commission. 

(3) A separate Form PC-50 and PC-51 
for the person requesting the exception 
and for each acquired or divested entity, 
not restated in accordance with § 300.203. 

(4) A letter or report of an independ¬ 
ent public accountant prepared in ac¬ 
cordance with the procedures prescribed 
in Appendix IV of this part. 

(5) The certification of a combined 
PC-50 and PC-51 using a base period as 
defined in § 300.5. 

(b) The financial data describing each 
acquisition must be restated on Price 
Commission forms and reconciled with 
previous financial statements of the per¬ 
son requesting the exception as if each 
acquisition w r ere accounted for as a pool¬ 
ing of interests. The financial data de¬ 
scribing each divestiture must be restated 
on Price Commission forms reconciled 
with previous financial statements as if 
each divestiture were accounted for on 
the same basis as a spin-off or a split-off. 

§ 300.375 Additional requirements for 
an exception under § 300.371 (b). 

(a) Each person requesting an excep¬ 
tion under § 300.371(b) must, in addition 
to furnishing the information, data, and 
other proof specified in § 300.373, show 
that— 

(1) The acquisition or divestiture 
would, if the exception were granted, 
cause at least a 10 percent net change 
in the person’s base period profit margin; 

(2) The entity being acquired or di¬ 
vested was in operation during the per¬ 
son’s base period; 

(3) Neither the acquiring or acquired 
entity in an acquisition, or the entity 
making a divestiture, is at the time of, 
or was immediately before, the acquisi¬ 
tion or divestiture, in violation of the 
regulations of the Economic Stabilization 
Program; and 

(4) The acquisition or divestiture is 
of a sole proprietorship, corporation, a 
subsidiary, or another separate legal 
entity. 

(b) Upon receipt of a request for an 
exception under § 300.371(b), the Price 
Commission or District Director, as ap¬ 
propriate, shall send a letter of acknowl¬ 
edgment by certified mail to the person 
requesting the exception, specifying the 
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date it was filed with the Price Commis¬ 
sion or District Director. Unless that per¬ 
son is otherwise notified by the Price 
Commission or District Director, as ap¬ 
propriate, the exception requested be¬ 
comes effective on the 10th day after 
the specified filing date. 

[FR Doc.72-17095 Filed 10-3-72;8:45 am] 

Rulings—Internal Revenue Service, 
Department of the Treasury 

| Pay Board Ruling 1972-70] 

QUALIFIED BENEFITS STANDARD 
Pay Board Ruling 

Facts. Corporation X has a qualified 
benefit plan for its employees. The cor¬ 
poration does not w T ish to increase the 
employee benefits or the contributions 
under the plan for the first control year. 
However, the corporation desires to in¬ 
crease its contributions to fund increased 
employee benefits under the qualified 
benefit plan in the second control year. 
It is provided by Economic Stabilization 
Regulations, 6 CFR 201.58(d) (2) (1972) 
that: 

For purposes of subparagraph (1) of this 
paragraph, the 0.7 percent referred to in 
subdivision (i) of such subparagraph may 
be used in future control years to the extent 
not utilized in a prior control year. 

Issue. (1) Does 5 201.58(d)(2) require 
that part of the 0.7 precent figure must 
be used by the corporation in a previous 
control year in order to use the re¬ 
mainder in a subsequent control year? 

(2) Does § 201.58(d) (2) allow the 0.7 
percent figure to be cumulative if not 
used? 

Ruling. The answer with respect to 
the first issue is no. It is provided by 
5 201.58(d)(2) that the 0.7 percent in¬ 
crease “may be used in future control 
years to the extent not utilized in a 
prior control year.” If no part of the 0.7 
percent increase were utilized by the 
corporation in the prior control year, 
then the entire 0.7 percent increase may 
be carried over to the following control 
year, or carried over to a future control 
year. 

The answer with respect to the second 
issue is yes. The 0.7 percent figure is 
cumulative if not used in a prior control 
year, and the corporation may accumu¬ 
late credit for increasing its contribution 
to its qualified benefit plan in a future 
control year. Thus, Corporation X could 
have a 1.4 percent increase in the second 
control year under the qualified benefit 
standard without charging it against the 
general wage and salary standard. 

Tills ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 22,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 22,1972. 

Samuel R. Pierce, Jr., 

General Counsel. 

Department of the Treasury. 

[FR Doc.72-16915 Filed 10-3-72;8:51 am) 
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[Pay Board Ruling 1972-71] 

SALES COMMISSION PLAN 
Pay Board Ruling 

Facts. On January 1, 1971, a retail 
firm established a sales commission plan, 
whereby an individual salesman's com¬ 
mission is computed weekly on the basis 
of the gross profit on the products he 
sells (i.e., the difference between the sales 
price and cost) and not on the gross sales 
price of the product. 

Issue. (1) Is this an established sales 
commission plan or practice which meets 
the requirements of the Economic Sta¬ 
bilization Regulations, 6 CFR 201.72(g) 
(4) (1972), wiiich defines a “pay prac¬ 
tice previously set forth"? 

(2) Does this sales commission plan 
meet the requirements of the Economic 
Stabilization Regulations, 6 CFR 201.77 
(a)(1) (1972), relating to established 
sales, commission, and production in¬ 
centive plans or practices? 

Ruling. (1) No. Section 201.72(g)(4) 
requires that the amount of the sales 
commission plan be determined by a def¬ 
inite method or clear formula, which is 
applied only to a wage or salary amount 
on a percentage or other similar basis 
without reference to profits, earnings, 
or any factor or item other than the ac¬ 
tual wage or salary amount. Since the 
regulations rule out a commission based 
on profits, the sales commission plan 
here does not meet the requirements of 
§ 201.72(g) (4). 

(2) Yes. According to 5 201.77(a)(1), 
sales, commission, and production incen¬ 
tive plans or practices may continue to 
operate in accordance with their provi¬ 
sions if they were established and in 
effect before November 14, 1971. Plans or 
practices which meet this requirement 
are those which directly reflect the per¬ 
formance of the employee participant in 
the form of sales or production output. 
Thus, since the sales commission plan 
here directly reflects employee perform¬ 
ance, rather than being primarily tied to 
a percentage of profits without reference 
to the employee recipient's individual 
performance, it meets the requirements 
of § 201.77(a)(1). 

This ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 27,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 27.1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[FR Doc.72-16916 Filed 10-3-72:8:51 am] 


[Pay Board Riding 1972-72; Cost of Living 
Council Ruling 1972-116] 

DAVIS-BACON ACT 

Pay Board Ruling and Cost of Living 
Council Ruling 

Facts. The Davis-Bacon Act, 40 U.S.C. 
sec. 276a(1970), requires that employees 
working on Government highway con¬ 
struction contracts must be paid prevail¬ 


ing area wages. Thus, the pay of wage 
earning employees must conform to the 
prevailing wage scale as previously de¬ 
termined under the Davis-Bacon Act. 
Supervisory, clerical, and administrative 
salaried employees in the field crews, 
such as superintendents, field office man¬ 
agers. and administrators are not cov¬ 
ered by the Davis-Bacon Act. 

The needs of the highway construc¬ 
tion industry require the transfer of em¬ 
ployees from one geographical area to 
another to work on project locations. 
When the transfer is from a lower base 
economic area to a higher base economic 
area, by law the employer must meet 
the prevailing standard for wage earn¬ 
ing employees. However, an economic 
differential is also experienced by sala¬ 
ried employees. Industry practice has 
been to also meet the prevailing wage 
for the salaried employees, because of 
the shortage of qualified personnel to fill 
these jobs and the employer's need to 
maintain a consistent work force to meet 
obligations under the contract being 
performed. 

Issue. Can employers in highway con¬ 
struction work pay the equivalent of 
Davis-Bacon Act prevailing area wage 
to salaried supervisory, clerical, and ad¬ 
ministrative employees, who are not cov¬ 
ered by the Davis-Bacon Act? 

Ruling. The wages paid by an employer 
to his wage earning employees to comply 
with Federal statutes, such as the Davis- 
Bacon Act, have no effect on the salary 
paid to employees who are not covered 
by that Federal statute. The salaried 
supervisory, clerical, and administrative 
employees thus do not come within the 
exclusion from coverage in t he Ec onomic 
Stabilization Regulations, 6 CFR 101.103 
(1972). However, the Economic Stabiliza¬ 
tion Regulations, 6 CFR 201.11(a)(6) 
(1972) provides that, under certain cir¬ 
cumstances, an exception may be granted 
to maintain historical differentials within 
a unit affected by Davis-Bacon deter¬ 
minations. If some of the above em¬ 
ployees are in the same appropriate 
employee unit as those who received 
Davis-Bacon increases, they may be eli¬ 
gible for an exception if the criteria of 
5 201.11(a)(6) are met. Prior approval 
of the Pay Board is required for this 
exception. 

This ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 27,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 27,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury . 

[FR Doc.72-16917 Filed 10-3-72;8:51 ami 


[Price Commission Ruling 1972-2451 

SANCTIONS 

Price Commission Ruling 

Facts. A is a manufacturer of custom 
products designed to buyers' specifica¬ 
tions and prices the contracts pursuant 


to Economic Stabilization Regulation, 6 
CFR 300.410 (1972) as custom services. A 
exceeds its base period profit margin at 
the end of a fiscal year by a $10,000 
amount. This is a violation according to 
§ 300.410(b) (2). All of A’s customers are 
readily identifiable. 

Issue. What sanctions may be imposed 
by the Price Commission on A for the 
profit margin violation? 

Ruling. A may be ordered by the Price 
Commission to refund to its customers 
on a pro rata basis, the dollar value of the 
excess profit margin ($10,000) and to 
reduce prices of products it manufac¬ 
tures in the future by an amount equal 
to two times the dollar value of the ex¬ 
cess profit margin ($20,000) by the end 
of the third fiscal quarter of the fiscal 
year following the year in which the 
violation occurred. 

With respect to a violation of a profit 
margin limitation prescribed in Part 300 
of the regulations. Economic Stabiliza¬ 
tion Regulation, 6 CFR 300.54(e) pro¬ 
vides remedies available to the Price 
Commission. Generally, the Commission 
may require a firm to: 

(1) Refund the revenues derived from 
the prices in violation to the extent that 
they exceed the revenues from prices 
which otherwise would have been charge¬ 
able, or the dollar value of the excess 
profit margin, whichever is less; and 

(2) Reduce prices to the extent neces¬ 
sary to lower the person’s revenues by 
an amount equal to two times the 
amount that the revenues derived from 
the prices in violation exceeded the reve¬ 
nues which otherwise would have been 
realized, or equal to two times the dol¬ 
lar value of the excess profit margin, 
whichever is less, by the end of the third 
quarter of the fiscal year in which the 
violation occurred. 

While § 300.410 provides a method to 
determine base prices for custom prod¬ 
ucts or services, any price so determined 
must not result in a profit margin over 
that which prevailed during the base pe¬ 
riod. A portion of either of the remedies 
provided in 5 300.54(e) deals with the 
possible reduction of prices determined 
with reference to a price in excess of that 
price otherwise allowable except for the 
profit margin limitations. When a base 
price is determined under 5 300.410 such 
a remedy is not available to the Com¬ 
mission because base price is a “price 
otherwise allowable" and revenues de¬ 
rived are allowable to the extent they 
do not result in a profit margin viola¬ 
tion since A did not charge a price in 
excess of the base price, as determined 
pursuant to § 300.410. The remedies 
available are those remedies which af¬ 
fect the profit margin of A. 

This ruling has been approved by the 
General Counsel of the Price 
Commission. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Rei>enue Service. 

Approved: September 22, 1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[FR Doc.72-16918 Filed 10-3-72:8:51 am] 
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[Price Commission Ruling 1972-246] 

AVOIDANCE OF PROFIT MARGIN 
LIMITATION; DISCRETIONARY COSTS 

Price Commission Ruling 

Facts. During the current fiscal year, 
firm A has increased prices above the 
base prices in accordance with the Eco¬ 
nomic Stabilization Regulations. A has 
now determined that it will probably 
have a profit margin for the fiscal year 
which exceeds its base period profit mar¬ 
gin. The increase in the profit margin 
is not directly related to increased prices, 
but rather to increased productivity and 
increased sales of other products on 
which there have been no price in¬ 
creases. To avoid a profit margin viola¬ 
tion, A increases certain discretionary 
costs to the extent that profits are low¬ 
ered and the base period profit margin 
is not exceeded. A increased expenditures 
for advertising and marketing, employee 
benefits, executive travel and entertain¬ 
ment, charitable contributions, research 
and development, and consultant fees. 

Issue. Does firm A’s increases in dis¬ 
cretionary costs insure no violation of 
its profit margin limitation? 

Ruling. No. A may have to capitalize 
rather than expense certain of these 
costs. Economic Stabilization Regula¬ 
tions, 6 CFR 300.12, 300.13, 300.18, and 
300.19 (1972) subject the firms to which 
they apply to a profit margin limitation. 
A firm which charges a price in excess 
of a base price during any fiscal year 
and during that same fiscal year exceeds 
its base period profit margin is held to 
be in violation of its profit margin limi¬ 
tation. Economic Stabilization Regula¬ 
tions, 6 CFR 300.54(b) (1) (1972), Price 
Commission Ruling 1972-206, 37 P.R. 
13192 (1972). 

A firm’s profit margin is calculated 
pursuant to the definition of that term 
in Economic Stabilization Regulations, 6 
CFR 300.5 (1972) which requires the use 
of generally accepted accounting princi¬ 
ples and the practices as customarily fol¬ 
lowed by the firm applied consistently 
Prior to August 14, 1971. Further, only 
costs of sales and normal and generally 
recurring costs of business operations are 
includable as part of the profit margin 
calculation. To the extent that the in¬ 
creased discretionary costs have a defi¬ 
nite and measurable future value, if ma¬ 
terial, these additional costs must be 
capitalized and not expensed for Price 
Commission purposes and their cost 
amortized over the period benefited in 
order to maintain a proper ratio of op¬ 
erating income and net sales. 

Changes in accounting practice and 
amounts may be immaterial for finan¬ 
cial statement purposes, but material 
for Price Commission reporting purposes 
if the profit margin is lowered during 
the current period as a result of the 
change or amount. Extraordinary items, 
however, are determined with the same 
measure of materiality for basic finan¬ 


cial statements and for Price Commis¬ 
sion purposes. 

Dated: September 22,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 22 1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[FR Doc.72-16919 Filed 10-3-72;8:51 am) 


[Price Commission Ruling 1972-2471 

HOUSING FOR ELDERLY 
Price Commission Ruling 

Facts . A home for the elderly offers 
several different combinations of accom¬ 
modations and diversified services, rang¬ 
ing from purely residential apartments 
to licensed 24-hour medical services. The 
combination used determines the price 
charged. The management would like to 
raise prices but is not sure which guide¬ 
lines to use. 

Issue. Whether rent or institutional 
providers of health care regulations 
apply to homes for the elderly which 
provide housing and health services? 

Ruling . The Economic Stabilization 
Regulations categorize homes for the 
elderly into (1) purely residential shelter 
with no health services; (2) “sheltered 
care” which includes residents’ beds, and 
health-related services providing con¬ 
tinuous general supervision, with only 
occasional direct personal care; (3) 
“personal care” which includes all the 
functions and facilities of “sheltered 
care” and direct personal care for resi¬ 
dents who need regular assistance but 
who do not need nursing services; (4) 
nursing care which may include all or 
part of “personal care” and which fur¬ 
nishes licensed 24-hour, inpatient medi¬ 
cal services. Economic Stabilization 
Regulations, 6 CFR Part 300, Appendix 
1(d) (1972). Institutions providing purely 
residential shelter, “sheltered care”, or 
“personal care” are not restricted as in¬ 
stitutional providers of health services 
but are subject to rent regulations. Eco¬ 
nomic Stabilization Regulations, 6 CFR 
301.3(b) (3) (ii) (1972). 

Any institution which, solely or in 
part, operates a licensed 24-hour, in¬ 
patient health care facility, skilled nurs¬ 
ing home, extended or intermediate care 
facility is subject to Economic Stabili¬ 
zation Regulations, 6 CFR 300.18 (1972) 
Part 300, Appendix 1(a). Although rates 
vary according to services used by resi¬ 
dents, the availability of licensed 24- 
hour medical services benefits all resi¬ 
dents and, especially for the elderly, 
increases the worth of that residence. 
Notwithstanding qualifications of prior 
Price Commission rulings, an institution 
that provides licensed 24-hour inpatient 
medical services to some residents comes 
within the definition of Part 300, Appen¬ 


20831 

dix 1(a) and thus is covered by § 300.18 
which regulates institutional providers of 
health services. 

This ruling has been approved by 
the General Counsel of the Price 
Commission. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel , 
Internal Revenue Service. 

Approved: September 22, 1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 
[FR Doc.72-16920 Filed 10-3-72;8:52 amj 


[Price Commission Ruling 1972-2481 

CAPITAL IMPROVEMENT INCREASE; 

10 PERCENT RULE 

Price Commission Ruling 

Facts. On February 1, 1972, landlord L 
makes a certain capital improvement 
w r hich benefits tenant A’s residence. An 
increase in monthly rent in an amount 
equal to 1 V 2 percent of the part of the 
cost of the improvement allocable to A*s 
residence, as authorized by Economic 
Stabilization Regulations, {1301.101(a) 
(3), 37 F.R. 13226 (1972). results in a 15 
percent increase in A’s monthly rent. L 
wishes to increase A’s monthly rent on 
September 1, 1972, after proper notice, 
without seeking prior approval from the 
appropriate District Director of the In¬ 
ternal Revenue Service in accordance 
with the provisions of 5 301.101(a)(3). 
The capital improvement is not required 
by local law or by the terms of a mort¬ 
gage or deed of trust. 

Issue. May L increase A’s monthly rent 
by 10 percent without seeking prior ap¬ 
proval from the appropriate District Di¬ 
rector of the Internal Revenue Service 
and then seek approval of the remaining 
5 percent increase? 

Ruling. Section 301.101(a)(3) au¬ 
thorizes an increase in monthly rent for 
a residence which has been benefited by 
a capital improvement made after Au¬ 
gust 15, 1971, by an amount equal to l */2 
percent per month of the part of the cost 
allocable to the residence. However, 
5 301.101(a)(3) also provides that no 
rent may be increased by more than 10 
percent per month until the entire in¬ 
crease has been approved by the local 
District Director of the Internal Revenue 
Service, unless the improvement is re¬ 
quired by State or local law, or by the 
terms of a mortgage or deed of trust in 
effect before December 29. 1971. Thus, L 
may not increase A’s monthly rent 10 
percent and seek approval for the addi¬ 
tional 5 percent increase. 

However, to avoid the requirement for 
prior approval, L may increase A’s 
monthly rent under 5 301.101(a)(3) by 
an amount which is less than 1& per¬ 
cent per month of the part of the cost 
allocable to A’s residence and which re¬ 
sults in an increase in A’s monthly rent 
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by an amount equal to 10 percent or less. 
Once established, however, the per- 
centage-of-cost Increase may not be 
raised beyond the percent which results 
in a 10 percent increase in A’s monthly 
rent. For example, if L increases A’s 
monthly rent under § 301.101(a) (3) in 
an amount equal to 1 percent of the part 
of the cost of the capital improvement 
allocable to A’s residence and such in¬ 
crease results in a 10 percent increase in 
A’s monthly rent, prior approval for the 
increase is not required. However, if L 
subsequently wishes to increase A’s 
monthly rent by a percentage amount 
which results in a total increase equal 
to the 1 1 /2 percent amount otherwise au¬ 
thorized under § 301.101(a) (3) and seeks 
approval for the additional percentage 
increase, § 301.101(a) (3) prohibits the 
additional increase since prior approval 
for the entire increase was not obtained. 

This ruling has been approved by the 
General Counsel of the Price Commission. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 22, 1972. 

Samuel R. Pierce, Jr., 

General Counsel. 

Department of the Treasury . 

[FR Doc.72-16921 Filed 10-3-72;8:52 am] 
(Price Commission Ruling 1972-249] 

BASE PRICES FOR WARRANTY AND 
NONWARRANTY SERVICES 

Price Commission Ruling 

Facts. Company A is an automobile 
dealer that sells and services automobiles. 
In its servicing operation, it performs 
various maintenance and repair opera¬ 
tions on automobiles that are under war¬ 
ranty of the manufacturer and also on 
those that are no longer under warranty. 
By agreement with the auto manufac¬ 
turer, A charged the manufacturer at 
specified rates for warranty work per¬ 
formed from July 16, 1971, through Au¬ 
gust 14. 1971, that were lower than the 
rates charged for the same services it 
performed during the same period on 
automobiles that were not under 
warranty. 

A is now seeking to renegotiate the 
rates it will charge the auto manufac¬ 
turer for services it performs on auto¬ 
mobiles under the manufacturer’s war¬ 
ranty, and believes that it may increase 
the rates for warranty services up to the 
nonwarranty service rates without cost 
justification because those rates are its 
“base prices” for such services. 

Issue. May rates for nonwarranty 
services during the freeze base period be 
used to determine the “base prices” for 
the same services performed on automo¬ 
biles under warranty? 

Ruling. The rates for non warranty 
work may not be used to determine base 
prices for the same services performed 
on automobiles under manufacturer’s 
warranty if the rates were not the same 
during the freeze base period. 
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Economic Stabilization Regulations, 6 
CFR 300.14 (1972), provide that a 

“service organization” such as A may 
charge a price in excess of the base 
price only to reflect increases in allow¬ 
able costs, and only to the extent that its 
profit margin is not thereby increased. 

The “base price” for the sale of serv¬ 
ices is “the highest price specified by the 
seller in contracts with specific class 
of purchasers in a substantial number of 
transactions involving that * * * service 
during the freeze base perio d.” Ec onomic 
Stabilization Regulations, 6 CFR 300.405 
(a) (1972). A “class of purchasers” con¬ 
sists of “purchasers to whom a person has 
charged a comparable price for com¬ 
parable * * • service during the freeze 
base period based on customary price dif¬ 
ferentials between those purchasers and 
other purchasers.” A “customary price 
differential” includes a “price distinction 
based on a discount, allowance, add-on, 
premium, and an extra” which may in 
turn be based on a “difference in volume, 
grade, quality or location or type of pur¬ 
chaser or term or condition of sale or 
delivery.” Economic Stabilization Reg¬ 
ulations, 6 CFR 300.5 (1972). 

Since the rates A charged to the auto 
manufacturer for certain services it per¬ 
formed on automobiles subject to war¬ 
ranty during the freeze base period were 
lower than those it charged to others, 
nonwarranty customers, and since this 
distinction was based on the type of cus¬ 
tomer for whom the services were per¬ 
formed, the base price for those services 
under the Economic Stabilization Pro¬ 
gram must be determined separately for 
each of these “classes of purchasers.” 
Therefore, prices specified in nonwar¬ 
ranty transactions may not be used to 
establish base prices for the same serv¬ 
ices performed on automobiles under 
warranty. 

This ruling has been approved by the 
General Counsel of the Price Commis¬ 
sion. 

Dated: September 26,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 26,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

(FR Doc.72-16922 Filed 10-3-72;8:52 am] 


(Price Commission Ruling 1972-250] 

RENT INCREASE DUE TO 
ALLOWABLE COST INCREASE 

Price Commission Ruling 

Facts. City A has the following pay¬ 
able dates for its local property tax. First 
quarter tax—February 1, second quar¬ 
ter tax—May 1, third quarter tax—Au¬ 
gust 1. fourth quarter tax—November 1. 
The final tax bill of the year is mailed 
out in July and includes an invoice for 
the tax due on August 1 and November 1. 
The bill also includes an invoice for the 
first and second payments of the follow¬ 
ing year. In practice, the city does not 


determine the total tax liability for the 
year until the mailing of the final tax 
bill. The existence of a year-to-year tax 
increase is not known until this time. 

Issue. Where a final tax bill stating the 
total liability for the tax year is not 
mailed until midyear, when may rents 
be increased to reflect increases in al¬ 
lowable costs and how must the increase 
be measured and reflected in an in¬ 
creased rent? 

Ruling. The rent may not be increased 
before the fact is established that an 
increase in taxes for the most recent tax 
year has occurred. The increase is the 
difference between the allowable costs 
which were paid in a 12-month period 
prior to February 1 and the allowable 
costs which will be paid in the 12-month 
period following February 1. Further, 
the increase attributable to the period 
between February 1 and August 1, or a 
later date on which the rent is increased 
if it was not increased on that date, may 
be collected during the 12 months fol¬ 
lowing August 1 or that later date. 

Economic Stabilzation Regulations. 6 
CFR 301.101(a)(2) (1972) permits rent 
to be increased above the base rent to 
pass through increases in allowable costs 
which occur after August 15, 1971. To 
justify an increase in rent under this 
rule, the first installment or all of “an 
allowable cost which has been increased” 
must be payable after August 15, 1971, 
i.e. be subject to the imposition of in¬ 
terest or penalty if not paid. Section 
301.101(a) (2) (i). The words “allowable 
costs which have been increased” in the 
context of real estate taxes refers to the 
taxes which will be paid for a tax year. 

In this case, the first installment for 
each tax year is payable February 1, How¬ 
ever, it cannot be determined whether 
the real estate taxes on any residence 
have been increased for the tax year 
until August 1. The general rule is that 
the rent of a residence may be increased 
as soon as the first installment of the 
allowable costs related to that residence 
reflecting the increase is payable or has 
been paid whichever is earlier. Section 
301.101(a) (2) (iii). However, if the ex¬ 
istence of an increase is not certain, the 
rent of the residence may not be in¬ 
creased before the fact is established that 
an increase has occurred. 

The amount of the allowable cost is 
computed under § 301.101(a) (2) (ii). The 
increase is measured by subtracting the 
allowable costs related to the residence 
which were charged during the 12- 
month period immediately prior to the 
date the first installment reflecting an 
increase is payable, February 1, from the 
allowable costs related to the residence 
which will be charged during the 12- 
month period beginning on February 1. 
This amount is divided by 12 to deter¬ 
mine the monthly rent increase. 

The recovery of an increase in allow¬ 
able costs attributable to the period 
after December 28. 1971, which could 
have been passed through in an 
increased rent but was not is provided 
in 5 300.101(a) (2) (v). This section 
states: 

If an allowable cost Increase has not been 
reflected In an increased rent, the amount of 
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the Increase which may be charged for the 
period after December 28, 1971, must, If It 
Is to be charged, be prorated over the 12- 
month period following the expiration of the 
current lease unless that current lease spe¬ 
cifically provides otherwise. 

In this case, the rent could have been 
increased by the allocable amount of 
the allowable cost Increase beginning on 
February 1 if the existence of that in¬ 
crease had been known at that time. 
Therefore, the amount of increased rent 
which could have been charged between 
February 1 and August 1. or a later date 
on which the rent was increased if not 
increased on that date, may now be 
charged by prorating it over a 12-month 
period. 

This rule prevents a different treat¬ 
ment of a lessor who receives a final 
tax bill which establishes the existence 
of an increase at the beginning of a tax 
year and those who receive such a bill 
part way through the year. 

This ruling lias been approved by the 
General Council of the Price Commis¬ 
sion. 

Dated: September 22,1972. 

Lee H. Henkel, Jr. t 
Chief Counsel f 
Internal Revenue Service. 

Approved: September 22,1972. 

Samuel R. Pierce, Jr., 

General Counsel , 

Department of the Treasury. 

(FR Doc.72-18923 Filed 10-3-72:8:52 am] 


[Price Commission Ruling 1972-251] 

PRICE— LOW PROFIT RETAILER- 
LIMITATION 

Price Commission Ruling 

Facts. Retailer R, a low profit firm and 
an item pricer, traditionally takes a cus¬ 
tomary initial percentage markup of 20 
percent on product X, and 100 percent 
on product Y. R sells only X and Y. 
R realizes that the price increases au¬ 
thorized for low profit firms are subject 
to the 8 percent limitation of § 300.31 
<e). Economic Stabilization Regulations, 
§ 300.31(e), 37 F.R. 19378 (1972). 

Issue. What is the maximum markup 
that R can make on product X and Y 
under limitation of § 300.31(e) ? 

Ruling. Section 300.31(e) provides in 
part that in the course of any of a re¬ 
tailer’s fiscal years, a retailer may not 
increase the price of any of its products 
under § 300.31 by an amount resulting 
in an increase of more than 8 percent of 
the customary initial percentage markup 
of such product. Economic Stabilization 
Regulations, § 300.31(e), 37 F.R. 19378 
{ 1972). in other words, the increased 
Price cannot be greater than the price 
which would result from a percentage 
markup which is the product of 108 per¬ 
cent multiplied by the CIPM. In the 
present case, the permitted percentage 
markup for product X is 21.6 percent (i.e., 
108 percent X 20 percent), whereas the 
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permitted percentage markup for prod¬ 
uct Y is 108 percent (108 percent x 100 
percent). 

This ruling has been approved by 
the General Counsel of the Price 
Commission. 

Dated: September 22,1972. 

Lee H. Henkel, Jr., 

Chief Counsel . 
Internal Revenue Service. 

Approved: September 22,1972. 

Samuel R. Pierce, Jr., 

General Counsel. 

Department of the Treasury. 

[FR Doc.72-16924 Filed 10-3-72;8:52 am] 


(Price Commission Ruling 1972-252 J 

LOW PROFIT FIRMS 
Price Commission Ruling 

Facts. An automobile dealer meets the 
requirements of Economic Stabilization 
Regulation, 6 CFR 300.31 and 300.32 
(1972) as far as being in a loss situation. 
The dealer wishes to increase prices in 
his service department, which comprises 
less than 10 percent of his total revenues. 
The remainder of its revenues comes 
from retail sales. 

Issue. Can the dealer use the low-profit 
regulations to increase prices in his 
service department? 

Ruling. The automobile dealer can 
raise prices of his service department 
pursuant to Regulation § 300.31. Regu¬ 
lation $ 300.31(a) defines a ‘Tow profit 
firm” for purposes of this section to mean 
“any manufacturer, retailer, or whole¬ 
saler which, during its most recently 
ended fiscal year, did not obtain more 
than 10 percent of its revenues from the 
providing of services • * Regula¬ 
tion § 300.31(1) states that this sec¬ 
tion does not apply to any service 
organization. 

In determining whether a person can 
avail himself of the low-profit section, 
one looks to the predominant activity. 
The predominant activity of the dealer 
is a retailer of automobiles. The caveat 
in Regulation § 300.31 (i) only refers to 
those persons who derive substantial 
revenue (more than 10 precent) from 
the providing of services. Since the serv¬ 
ice revenue is less than 10 percent, the 
dealer is not prohibited in using this 
section. 

This ruling has been approved by 
the General Counsel of the Price 
Commission. 

Dated: September 22,1972. 

Lee H. Henkel, Jr., 

• Chief Counsel , 

Internal Revenue Service . 

Approved: September 22,1972. 

Samuel R. Pierce, Jr., 

General Counsel. 

Department of the Treasury. 

(FR Doc.72-16925 Filed 10-3-72:8:52 am] 
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(Price Commission’Ruling 1972-253] 

DETERMINATION OF ALLOWABLE 
COST INCREASE 

Price Commission Ruling 

Facts. Company A is a manufacturer. 
Since its last price increase on product 
Y, the following events have occurred: 

(1) A State Product Safety Act has 
been passed which has necessitated an 
additional quality control person on the 
production line for product Y. This re¬ 
sulted in a higher labor cost for produc¬ 
ing a unit of product Y. 

(2) The hourly wage paid to all work¬ 
ers on the production line has increased 
with the result of further increasing 
total labor costs. 

(3) The price of the raw material used 
in product Y has increased. To meet the 
new, more stringent quality control re¬ 
quirements, A has increased the amount 
of raw material used in each unit of 
product Y. 

(4) The cost of certain supply items 
used on the production line has increased 
by 10 percent, but the consumption of 
these supplies to produce the same out¬ 
put as previously has declined by 5 per¬ 
cent. 

Issue. Which of the above events con¬ 
stitute allowable cost increases which 
would justify an increased price for 
product Y? 

Ruling . All of the above events consti¬ 
tute allowable cost increases. In comput¬ 
ing the increase attributable to the sup¬ 
ply items, A must take into account the 
decreased consumption of the items as 
well as the price increase. 

A manufacturer may increase a price 
to reflect increases in allowable costs 
that it has incurred and is continuing to 
incur since the last price increase in the 
item concerned or that it incurred after 
January 1. 1971, whichever is later. Eco¬ 
nomic Stabilization Regulations, 6 CFR 
300.12 (1972). The increase in allowable 
costs referred to in this section Is the 
percentage increase in the allowable cost* 
“per unit of output” in effect for the 
current period compared with the al¬ 
lowable costs “per unit of output” in 
effect at the time of the last price in¬ 
crease or on January 1, 1971, if no price 
increase has occurred. See Part IV, Spe¬ 
cific Instructions to Form PC-1, and Price 
Commission Ruling 1972-13, 37 F.R. 
765 (1972). Allowable cost increases may 
thus result from an increase in the physi¬ 
cal amount of either the overhead, direct 
labor or the material required to produce 
a particular item, or an increase in the 
acquisition cost of any of these inputs. 

Cost per unit of output must be cal¬ 
culated using both increases and de¬ 
creases in the cost of the inputs used per 
unit as well as any increase or decrease 
in the amount of the input used per 
unit in the current period compared to 
that used at the time of the last price 
change. See Part IV, Specific Instruc¬ 
tions to Form PC-1. In the case of the 
supply items, A’s current per unit costs 
of Y must be determined by taking into 
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account the re-reduced consumption of 
the supply items as well as the increase 
in the cost of those items. 

This ruling has been approved by the 
General Counsel of the Price Commis¬ 
sion. 

Dated: September 26, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 26,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

IFR Doc.72-16926 Piled 10-0-72:8:52 amj 


(Price Commission Ruling 1972-254J 

PROFIT MARGIN DETERMINATION; 

INCOME TAX ACCOUNTING 

Price Commission Ruling 

Facts. The Internal Revenue Service 
has conducted an income tax audit of 
Firm X. The service has required the 
following adjustments to the firm’s ex¬ 
pense items. To determine the firm’s 
taxable income for the two selected base 
period fiscal years, $500,000 of repair 
and maintenance expense was disallowed 
and required to be capitalized. Fifty-five 
thousand dollars of bad debts expense 
and $5,220 of travel and entertainment 
expense were disallowed. An increase in 
depreciation expense was allowed. 

Issue. Must a firm determine its base 
period profit margin under Economic 
Stabilization Regulations, 6 CFR 300.5 
(1972) by using all adjustments required 
by the Internal Revenue Service to deter¬ 
mine taxable income? 

Ruling. No. The determination of a 
firm’s profit margin, as that term is de¬ 
fined in § 300.5 of the regulations, re¬ 
quires the use of generally accepted ac¬ 
counting principles consistently applied. 
Income tax accounting may frequently 
require the use of different principles 
than those accepted for financial ac¬ 
counting purposes. Therefore, merely be¬ 
cause an adjustment is required by the 
Internal Revenue Service to determine 
taxable income does not necessarily mean 
that the base period profit margin must 
be changed to reflect that adjustment. 

If it can be shown in this case that 
the calculation of items of expense to 
which the Internal Revenue Service took 
exception was made by the application 
of incorrect accounting principles, or 
that a correct principle was applied in¬ 
correctly, or that there was an oversight 
or misuse of facts in the preparation of 
the base period financial statements and 
such errors in the basic financial state¬ 
ments are of the nature and magnitude 
to require the reissuance of the basic 
financial statements in accordance with 
generally accepted accounting principles, 
then the base period profit margin must 
be adjusted accordingly. (See Opinion 
No. 20 of the Accounting Principles 


Board, Paragraph 13 (1971).) Price Com¬ 
mission Forms PC-50 and PC-51 should 
also be resubmitted to correct errors in 
those forms or errors in the reconcilia¬ 
tion from published financial statements. 

This ruling has been approved by 
the General Counsel of the Price Com¬ 
mission. 

Dated: September 26,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 26,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

(PR Doc.72-16927 Filed 10-3-72:8:52 am] 
(Price Commission Ruling 1972-255] 

HEALTH CLUBS AND MASSAGE 
PARLORS 

Price Commission Ruling 

Facts. X owns a health club which for 
a yearly fee allows a customer the use 
of its exercise facilities. Y owns a massage 
parlor. A customer for a fee can walk in 
off the street and receive a massage from 
a State licensed masseur. Both X and Y 
want to raise fees to recoup certain cost 
increases. 

Issue. Are either X or Y considered 
noninstitutional health providers gov¬ 
erned by Economic Stabilization Regula¬ 
tion. 6 CFR 300.19 (1972)? 

Ruling. The health club and massage 
parlor are considered service organiza¬ 
tions governed by Economic Stabilization 
Regulation, 6 CFR 300.14 (1972). The 
health club is basically a recreational 
facility not a health provider. 

Economic Stabilization Regulation, 6 
CFR Appendix I, Part b(35) (1972) 

states that a physiotherapist is consid¬ 
ered a noninstitutional provider of 
health. A physiotherapist is an individual 
who treats disease or physical defects by 
massage, gymnastics, etc., rather than 
by drugs. A masseur cannot be compared 
with a physiotherapist since the physio¬ 
therapist performs a true health service. 
The masseur performs a limited health 
function and is not considered a non¬ 
institutional provider of health services. 
A physiotherapist works usually with a 
physician’s guidance in basic rehabilita¬ 
tion work. 

This ruling has been approved by 
the General Counsel of the Price 
Commission. 

Dated: September 27,1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 

Internal Revenue Service. 

Approved: September 27,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury . 

(FR Doc.72-16928 Filed 10-3-72:8:52 am) 


(Price Commission Ruling 1972-256] 

RENT ADJUSTMENTS FOR FURNISH¬ 
ING APARTMENTS UNDER RENT 
REGULATIONS PUBLISHED DECEM¬ 
BER 30,1971 

Price Commission Ruling 

Facts. At a cost of $300, lessor L pur¬ 
chases a new refrigerator which he in¬ 
stalls in an unfurnished apartment 
rented by tenant A for $150 per month. 

Tenant B requests a furnished apart¬ 
ment. L places in B’s unfurnished apart¬ 
ment furniture and furnishings which he 
removes from the furnished apartment 
occupied by tenant C who is renting his 
apartment for $175 per month. 

A new tenant D also requests a fur¬ 
nished apartment. L places in D’s apart¬ 
ment furniture and furnishings which he 
leases from a rental agency at a cost 
of $15 per month. 

Base rent for the apartments occu¬ 
pied by A, B, and D is $150, and by C is 
$175, as computed under Economic Sta¬ 
bilization Regulations, 6 CFR 301.202(a) 
(1972). 

Issue. To what extent shall rental ad¬ 
justments be made under the Economic 
Stabilization Regulations? 

Ruling. The purchase and installation 
of a refrigerator in the apartment occu¬ 
pied by A qualifies as a capital improve¬ 
ment, as defined in Economic Stabiliza¬ 
tion Regulations, 6 CFR 301.2 (1972), and 
a rental adjustment pursuant thereto is 
authorized under the provisions of 
§ 301.103(a). Economic Stabilization 
Regulations, 6 CFR 301.103(a) (1972*. 
Paragraph (b) of § 301.103 allows an in¬ 
crease in monthly rent up to 1 V 2 percent 
of the cost of the capital improvement. 
Thus, L may increase A’s monthly rent 
$4.50 pursuant to the installation of the 
refrigerator. 

By furnishing B’s apartment with fur¬ 
niture and furnishings removed from the 
furnished apartment occupied by C, B’s 
apartment is benefited by a capital im¬ 
provement, as defined in § 301.2, whose 
“cost” for purposes of applying the IVz 
percent rule for a rental increase under 
§ 301.103(b) is the basis of the property 
determined under § 1012 of the Internal 
Revenue Code of 1954, adjusted as pro¬ 
vided in section 1016 of the Code. Thus, 
with respect to the furnishing of B’s 
apartment, L may increase B’s monthly 
rent by an amount not in excess of V/z 
percent of the “cost” of the property. 

In removing furniture and fu r ni sh ings 
from the apartment heretofore occupied 
by C as a furnished apartment, L has 
effected a decrease in the quality of sub¬ 
stantially the same property or services 
provided C in the rental of his furnished 
apartment. A decrease in the quality of 
substantially the same property or serv¬ 
ices is a price adjustment, as defined m 
§ 101.2. Economic Stabilization Regula¬ 
tions, 6 CFR 101.2 (1972). Rent means 
“any price for the use of the residence 
• • Economic Stabilization Regula¬ 
tions, 6 CFR 301.3 (1972). Thus, an un¬ 
authorized rent increase over base rent 
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for the use of C’s apartment has oc¬ 
curred with respect to the removal of 
the furniture and furnishings, and L 
shall be required to reduce C’s rent to 
reflect the decrease in the quality of 
the property or services. The measure of 
the decrease in rent shall be commensu¬ 
rate with the fair market value of the 
use of the property or quality of the 
service. In such case, rent shall be re¬ 
duced by an amount equal to the differ¬ 
ence between rent C was charged for the 
use of a furnished apartment and rent C 
would have been charged for his apart¬ 
ment had it been rented by L in an un¬ 
furnished condition. 

Finally, with respect to the rental of 
D’s apartment, the property L leases 
from a rental agency for use in that 
apartment does not qualify as property 
which is subject to an allowance for de¬ 
preciation under the provisions of sec¬ 
tion 167 of the Code, since the allowance 
is available only with respect to property 
owned by taxpayer. Since it is not sub¬ 
ject to an allowance for depreciation, 
the property leased by L and placed in 
D’s apartment does not constitute a cap¬ 
ital improvement for which a rental in¬ 
crease is authorized under § 301.103(a). 
In furnishing D’s apartment, L is pro¬ 
viding a service in connection with the 
use of the residence. Rent is defined to 
include “ • • • any charge * ♦ * for any 
service in connection with the residence 
• • •” § 301.3(a). Section 301.102(a) 
provides in part that a person may 
charge a monthly rent in excess of base 
rent only to the extent that the monthly 
rent does not exceed the sum of the base 
rent plus 2*4 percent of the base 
rent for the residence with respect 
to each consecutive 12-month period 
beginning after December 28, 1971. 

Economic Stabilization Regulations, 6 
CFR 301.102(a)(1) (1972). Since a 

charge for a service in connection with 
the residence is part of rent for the use 
of the residence, a rental increase is sub¬ 
ject to the 2*4 percent limitation of 
5 301.102(a)(1). See Price Commission 
Ruling 1972^212, 37 P.R. 13650 (1972). 

Price Commission Ruling 1972-195, 37 
F.R. 13115 (1972), is distinguished from 
the case at hand. There a landlord as¬ 
sumed the costs of providing heat for 
his tenants who had previously provided 
their own heat, and it was held that in 
such case a landlord may increase rent 
by the amount of direct costs he incurs 
in providing these services. Providing 
services heretofore provided by the ten¬ 
ants for themselves, for which the land¬ 
lord incurs certain costs, constitutes an 
increase in the quality of substantially 
the same property or services. Since a 
decrease in the quality of substantially 
the same property or services is a price 
increase, as defined in § 101.2. an in¬ 
crease in the quality of substantially the 
same property or service must be a price 
decrease. Rent means “any price for the 
use of the residence • • •” § 301.3(a). To 
reflect the rent decrease, the landlord 
may increase each tenant’s monthly rent 
commensurate with the dollar-for-dollar 
costs incurred by the landlord in provid¬ 
ing the increase in the quality of prop¬ 


erty or services. However, such a rental 
decrease occurs only where an increase 
in the quality of substantially the same 
property or services occurs. Providing a 
new service to a tenant is not an in¬ 
crease in the quality of the same prop¬ 
erty or services. Thus, where the land¬ 
lord furnishes an apartment previously 
unfurnished, or hires a security guard 
w here none was provided in the past, and 
incurs certain costs therefor, an increase 
in the quality of the same property or 
services has not occurred. Rather, any 
charge in providing the new service is 
part of rent for the use of the residence, 
and any increase in rent is controlled by 
the provisions of subpart B. 

This ruling is applicable only to rents 
subject to the regulations published on 
December 30, 1971, and amendments to 
those regulations. 

This ruling lias been approved by the 
General Counsel of the Price Commis¬ 
sion. 

Dated: September 29, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel , 
Internal Revenue Service . 

Approved: September 29,1972. 

Samuel R. Pierce, Jr., 

General Counsel , 

Departmetn of the Treasury. 

IFR Doc.72-16929 Plied 10-3-72;8:52 ami 


[Price Commission Ruling 1972-2571 

DELIVERY OF RENT INCREASE 
NOTIFICATION 
Price Commission Ruling 

Facts. A landlord wishes to increase a 
tenant’s rent by an amount allowable 
under Subpart B of Part 301 of the Eco¬ 
nomic Stabilization Regulations. The 
landlord mails to the tenant’s residence 
by certified mail a notice of the rent in¬ 
crease 45 days before the increase is to 
become effective. The contents of the 
notice comply with the requirements of 
Economic Stabilization Regulations, 
§301.301(0, 37 F.R. 13226 (1972). The 
tenant refuses to sign for and accept the 
certified letter. 

Issue. Has there been a valid delivery 
of notification of a rent increase? 

Ruling. Yes. Section 301.301(e) relat¬ 
ing to delivery of notification states that 
a signed receipt must be obtained from 
the tenant or his representative unless 
the notice is mailed to the tenant’s resi¬ 
dence. No signed receipt is necessary 
where the notice is mailed. Where the 
notice is sent by mail to the tenant’s resi¬ 
dence, valid delivery occurs at the time 
the notification reaches the residence. 
Thus, if the contents of the notice are 
proper under § 301.301(c) and if the 
notice is delivered at least 30 days before 
the rent increase is to become effective, 
there has been a valid notification where 
a certified letter is mailed to a tenant, 
even though the tenant refuses to sign 
for and accept the letter. 


This ruling has been approved by the 
General Counsel of the Price Commis¬ 
sion. 

Dated: September 27,1972. 

Lee H. Henkel, Jr., 

Chief Counsel , 
Internal Revenue Service. 

Approved: September 27,1972. 

Samuel R. Pierce, Jr., 

General Counsel , 

Department of the Treasury. 
[FR Doc.72-16930 Piled 10-3-72;8:52 am] 


[Price Commission Ruling 1972-258[ 

PRICES; MOVIE EXHIBITORS 
Price Commission Ruling 

Facts. A movie theater owner E li¬ 
censes movies from distributors and ex¬ 
hibits them to the public in his movie 
theater, E realizes that he must deter¬ 
mine the base price of his service in order 
to comply with the requirements of the 
Economic Stabilization Regulations. 

Issue. How does E determine the base 
price of his exhibition service under the 
Economic Stabiliaztion Regulations? 

Ruling. An exhibitor of motion pic¬ 
tures determines its base price under the 
provisions of § 300.405(a) of the Eco¬ 
nomic Stabilization Regulations. Section 
300.405(a), 37 F.R. 11473 (1972). An 
exhibitor may not determine its base 
price under the new service rules. Eco¬ 
nomic Stabilization Regulations, 6 CFR 
300.409 (1972), merely because it shows 
a different movie. In addition, movie ex¬ 
hibitors may pass through increases in 
allowable costs under the provisions of 
Economic Stabilization Regulations, 6 
CFR 300.14 (1972). 

An exhibitor of motion pictures is 
classified as a service organization under 
The Economic Stabilization Regulations, 
6 CFR 300.5 (1972). The base price of a 
service is determined under the provi¬ 
sions of § 300.405(a) which provides in 
part as follows: 

The base price with respect to a sale of a 
unit of • • • services to a specific class of 
purchasers is the highest price, at or above 
which, at least 10 percent of those units 
were priced by the seller In transactions 
with that class of purchasers during the 
freeze base period. Economic Stabilization 
Regulations. Section 300.405(a), 37 F.R. 11472 
(1972). 

The “freeze base period” is the period 
beginning on July 16,1971, and ending on 
August 14,1971, or if an exhibitor had no 
transaction during that period, the near¬ 
est 30-day period in which he had a 
transaction. Economic Stabilization Reg¬ 
ulations, 6 CFR 300.5 (1972). “Class of 
purchasers” means purchasers to w ho an 
exhibitor has charged a comparable price 
for comparable services during the freeze 
base period pursuant to customary price 
differentials between those purchasers 
and other purchasers. Economic Stabili¬ 
zation Regulations, 6 CFR 300.5 (1972). 
The existence of price differentials which 
are based on the day of the week (e.g. 
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weekends versus weekday) or time of day 
(e.g. evening versus matinee) of the 
showing of the motion picture, indicate 
a different class of purchasers. In addi¬ 
tion, in some cases an exhibitor may be 
able to demonstrate that it had in fact 
established price differentials for its ex¬ 
hibition service based on the type motion 
picture during the freeze base period. In 
these cases, if the exhibitor can demon¬ 
strate that the price differentials are 
consistently and appropriately applied in 
the sale of its exhibition service after 
November 13, 1971, the difference in 
prices may be considered to be based on 
the base prices of the different classes 
of purchasers. 

In order for a movie exhibitor to deter¬ 
mine the base price for its exhibition 
service under the new products rule. Eco¬ 
nomic Stabilization Regulations, 6 CFR 
300.409 (1972), it must show that the 
sendee is substantially different from 
the previous service in purpose, function, 
quality or technology or the use of that 
service must effect a substantially differ¬ 
ent result. The essence of the service of¬ 
fered by an exhibitor is entertainment 
in a proper setting for a performance. 
Even though the show changes, the same 
service is offered by the theater owner. 
However, if a movie exhibitor has never 
shown a picture, or has not shown a pic¬ 
ture within a 1-year period, it may de¬ 
termine its base price under § 300.409. 

Since exhibitors are classified as serv¬ 
ice organizations, the provisions of 
§ 300.14 are applicable. Economic Stabi¬ 
lization Regulations, 6 CFR 300.14 
(1972). Thus, a movie exhibitor may 
charge a price in excess of the base price 
if the increase can be cost justified under 
§ 300.14. 

This ruling has been approved by the 
General Counsel of the Price Commis¬ 
sion. 

Dated: September 27,1972. 

Lee H. Henkel, Jr., 

Chief Counsel , 
Internal Revenue Service . 

Approved: September 27,1972. 

Samuel R. Pierce. Jr., * 

General Counsel. 

Department of the Treasury. 

[FR Doc.72-16931 Filed 10-3-72;8:63 am] 


[Price Commission Ruling 1972-2591 

SEPARATE CLASSES OF PURCHASERS 
Price Commission Ruling 

Facts. Doctor A, a noninstitutional 
provider of health services under Eco¬ 
nomic Stabilization Regulations, 6 CFR 
300.19 (1972), bases charges for his 
services on the method of payment for 
those services rather than on the actual 
service performed. Doctor A has one 
fee schedule for those patients without 
insurance; a fee schedule for those pati¬ 
ents carrying health insurance that 
covers the actual charges without spec¬ 
ifying the amount of coverage for spe¬ 
cific services; a fee schedule for those 
patients that carry insurance that 
specify the amount of coverage for spe- 
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eifle services based on the geographical 
area; a fee schedule for those patients 
covered under the State’s Workmen’s 
Compensation Act; a fee schedule for 
those patients covered by Medicare, and 
a fee schedule for those patients on 
welfare. 

Issue. What are the base prices for 
Doctor A’s services? 

Ruling. Doctor A’s base prices are the 
separate fee schedules in effect during 
the freeze base period, July 16, 1971 to 
August 14,1971. Section 300.405(a) states 
that: 

The base price with respect to a sale of a 
unit of personal property or services to a 
specific class of purchaser is the highest 
price, at or above which, at least 10 percent 
of those units were priced by the seller in 
transactions with that class of purchasers 
during the freeze base period. Economic Sta¬ 
bilization Regulations. 5 300.405(a), 37 F.R. 
11472 (1972). 

Class of purchasers is defined as “pur¬ 
chaser to whom a person has charged 
a comparable price for comparable prop¬ 
erty or service during the freeze base 
period pursuant to customary price dif¬ 
ferentials between those purchasers and 
other purchasers.” Economic Stabiliza¬ 
tion Regulations, 6 CFR 300.5 (1972). 

Doctor A based his charges on the 
different methods of payment by his 
patients. His charges for the same serv¬ 
ice will vary depending on the method 
the patient uses for payment. To be sure, 
some of Doctor A’s charges will be com¬ 
parable and some will be identical, but 
Doctor A’s customary practice of using 
a separate fee schedule for each kind 
of payment method establishes each of 
these groups as a separate class of pur¬ 
chasers for the purpose of determining 
base prices. 

This ruling also applies to institu¬ 
tional providers of health services under 
§ 300.18. 

This ruling has been approved by the 
General Counsel of the Price Commis¬ 
sion. 

Dated: September 27,1972. 

Lee H. Henkel, Jr., 

Chief Counsel , 
Internal Revenue Service. 

Approved: September 27,1972. 

Samuel R. Pierce, Jr., 

General Counsel , 

Department of the Treasury . 

[FR Doc.72-16932 Filed 10-3-72;8:53 am] 


[Price Commission Ruling 1972-260] 

PROFIT MARGIN LIMITATION 
Price Commission Ruling 

Facts. Company A is a prenotification 
firm which engages in coal mining oper¬ 
ations in State B. The legislature of 
State B recently provided for an increase 
in the State’s severance tax collected 
from coal mining and other extractive 
operations and levied on the value of the 
coal or other resource extracted within 
the State’s boundaries. A has not previ¬ 
ously increased prices above base prices 


but will now increase its price of coal to 
pass on this tax dollar-for-dollar. 

Issue. Is a manufacturer which in¬ 
creases prices dollar-for-dollar to re¬ 
cover an increase in allowable costs sub¬ 
ject to the profit margin limitation in 
Economic Stabilization Regulations 6 
CFR 300.12 (1972)? 

Ruling. Yes. Any manufacturer which 
charges a price in excess of its base price 
for any item to recover any amount of 
allowable costs is subject to the profit 
margin limitation. 

A manufacturer may charge a price in 
excess of the base price only to reflect 
allowable cost increases and only to the 
extent that the price charged does not 
result in an increase in its profit margin 
over that which prevailed during the base 
period. Section 300.12. Generally, an in¬ 
crease in taxes other than income taxes 
is an increase in allowable costs for the 
purpose of justifying a price increase. 
Price Commission Ruling 1972-127, 37 
F.R. 7351 (1972). If the proposed price 
increase in this case is made, it will re¬ 
flect an increase in allowable costs even 
though the increase is only a dollar-for- 
dollar passthrough of those costs and 
not the maximum percentage increase 
allowed under Price Commission Ruling 
1972-13, 37 F.R. 765 (1972). Therefore, 
if A charges the price in excess of the 
base price to recover the increased sever¬ 
ance tax, it becomes subject to the profit 
margin limitation of § 300.12. 

This ruling has been approved by the 
General Counsel of the Price Com¬ 
mission. 

Dated: September 27, 1972. 

Lee H. Henkel, Jr.. 

Chief Counsel. 

Internal Revenue Service. 

Approved: September 27,1972. 

Samuel R. Pierce, Jr., 

General Counsel. 

Department of the Treasury. 

[FR Doc.72-16934 Filed 10-3-72;8:53 am] 


[Cost of Living Council Ruling 1972-117] 

SMALL BUSINESS EXEMPTION, 
PARTNER-EMPLOYEES 

Cost of Living Council Ruling 

Facts. X partnership is a small Wall 
Street brokerage firm that deals in listed 
and over-the-counter securities. X in its 
most recent fiscal year had sales of less 
than $50 million. X has five general part¬ 
ners who manage the day-to-day affairs 
of the partnership and 160 special part¬ 
ners who take no active part in the busi¬ 
ness. X also employs 10 security sales¬ 
men who work on commission and 47 
salaried employees who do the * clerical 
functions. This is the employment level 
maintained from June 1, 1971, to date 

Issue. Is this partnership exempted by 
Economic Stabilization Regulation, 6 
CFR 101.51 (1972)? 

Ruling. X partnership is exempted by 
Regulation § 101.51. Regulation § 101.51 
(a)(1) provides, • • • price and pay 
adjustments of any firm, existing on or 
before December 31, 1971, including a 
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local government, with an average of 60 
or fewer employees * * * are exempt 
from and not included in the coverage 
of this title. 

The partnership has 57 employees as 
determined by the definition of em¬ 
ployee in the Federal Insurance Contri¬ 
butions Act, 26 U.S.C. 3121d (1972), 
which is the basis for the definition of 
employee in Regulation § 101.51(d)(1), 
37 F.R. 16502 (1972). The salesmen and 
clerical personnel are considered em¬ 
ployees by this section since a common 
law employer-employee relationship ex¬ 
ists. Since X has maintained a steady 
employment average from June 1971, to 
date, the average number of employees 
as determined by Regulation § 101.51(a) 
(3) is 57. 

Partners, whether general or special 
partners, are not considered employees. 
They are not subject to the Federal In¬ 
surance Contributions Act. A partner is 
an owner just as a shareholder is an 
owner. Partners share in profit and 
losses, they receive no salary. Blacks Law 
Dictionary 4th Ed. Thus, partners shall 
not be considered as employees and 
would not enter into the calculation of 
the average number of employees in Reg¬ 
ulation § 101.51(a)(3). 

This ruling has been approved by the 
General Counsel of the Cost of Living 
Council. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel 
Internal Revenue Service. 

Approved: September 22, 1972. 

Samuel R. Pierce, Jr., 

General Counsel 
Department of the Treasury. 

[FR Doc.72-16911 Filed 10-3-72;8:51 am] 


| Pay Board Ruling 1972-67] 

PIECE-RATE COMPENSATION 
Pay Board Ruling 

Facts. X is a nonunion contractor en¬ 
gaged in the erection of drywall for resi¬ 
dential, commercial, and industrial 
buildings. X pays his employees solely on 
a piece-rate basis and pays no fringe 
benefits or other compensation. Prior to 
the freeze, he paid his drywall installers 
(residential and commercial) 1.55 per 
Piece and his drywall finishers (tapers, 
sanders, point-up men) 0.55 per piece for 
a one-story detached home with uniform 
8' ceiling and a nail-on application. He 
also had different rates in effect prior 
to the freeze for more difficult hanging 
such as that required for multiple story 
residential construction, townhouses, 
high-rise apartments, cathedral ceilings, 
metal stud installations, etc. X wishes to 
grant an increase to his drywall installers 
and drywall finishers, but due to the 
diverse fluctuations in the labor force, 
the seasonal nature of the industry, and 
the effect of weather conditions on the 
Piece rate, it is impossible to convert the 
Piece rate to a straight-time hourly rate. 

Issue. May X grant a 5.5 percent in¬ 
crease based on the piece rate in exist¬ 
ence during the base period, where it is 
virtually impossible to convert the piece 
rate to a straight-time hourly rate? 


Ruling. Yes, the piece-rate system 
that X uses to pay his employees is a 
type of production incentive plan under 
Economic Stabilization Regulations, 6 
CFR 201.77 (1972). Pursuant to that sec¬ 
tion, any increase in the amount of com¬ 
pensation to the members of an appro¬ 
priate unit which is due to a change in 
the method of calculating the earnings 
of any employee is considered to be an 
increase in the wages and salaries for 
the appropriate control year. 

The facts of the case demonstrate that 
It is not possible to compute the in¬ 
creases on a straight-time hourly rate 
due to the particular nature of the in¬ 
dustry. The proper method of comput¬ 
ing the allowable piece rate in the first 
control year, therefore, is to take the 
piece rate in effect on the base date and 
add to it the product of the general wage 
and salary standard, or any applicable 
exceptions, and such piece rate. 

This ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 22, 1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[FR Doc.72-16912 Filed 10-3-72;8:51 am] 


[Pay Board Ruling 1972-68] 

WAGE INCREASES LESS THAN THE 
ALLOWABLE STANDARD 

Pay Board Ruling 

Facts. A operates a small manufactur¬ 
ing firm whose employees are seeking a 
5.5 percent wage increase. Because of a 
decline in business during the past year, 
however, A can only afford to pay an in¬ 
crease of 2 percent. The employees agree 
to accept 2 percent but ask that the 
difference of 3.5 percent be carried for¬ 
ward and added to the permissible stand¬ 
ard for wage and salary increases dur¬ 
ing the next control year. Assuming that 
the general wage and salary standard 
remains at 5.5 percent, would the maxi¬ 
mum permissible increase for the next 
control year then be 9 percent? 

Issue. If a wage increase during 1 con¬ 
trol year is less than the maximum al¬ 
lowable increase, can the difference be¬ 
tween the two be carried over and added 
to the allowable increase for a subse¬ 
quent control year? 

Ruling. No. The general wage and 
salary standard of 5.5 percent is the 
“maximum permissible annual aggregate 
wage and salary increase’* for any given 
control year. Economic Stabilization 
Regulations, 6 CFR 201.10 (1972). The 
only exceptions to this limitation are set 
forth in § 201.11 of the regulations. 

This ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 


Approved: September 22,1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 
[FR Doc.72-16913 Filed 10-3-72:8:51 am] 


[Pay Board Ruling 1972-69] 

SUBSEQUENT WAGE DETERMINA¬ 
TIONS PURSUANT TO PREEXISTENT 
AUTHORITY TO INCREASE WAGES 

Pay Board Ruling 

Facts. The salary schedule for proba¬ 
tion officers in State X, established by 
State statute, provides salaries for six 
officers which exceed the present salary 
of their superior, the Commissioner of 
Probation. Moreover, 37 other officers 
receive salaries which exceed the sala¬ 
ries of the Deputy Commissioners. Pur¬ 
suant to State statute, the Y Commit¬ 
tee on Probation has the power to 
remedy this inequity by increasing 
within certain specified limits the 
salaries of the Commissioner and 
Deputy Commissioners. The legislation 
providing the Y Committee with such 
power was enacted on September 1, 
1970. In February of 1972, the Y Com¬ 
mittee formally voted to correct the 
inequity by increasing the salaries of 
the Commissioner and Deputy 
Commissioners. 

Issue. Does the State statute from 
which the Y Committee derives its au¬ 
thority to increase the salaries of the 
Commissioner and Deputy Commissioner 
constitute a “pay practice previously set 
forth” which existed prior to Novem¬ 
ber 14, 1971, within the meaning of 
Economic Stabilization Regulations, 
6 CFR 201.14 (1972)? 

Ruling. No. Section 201.14(a) of the 
regulations provides in part that “em¬ 
ployment contracts and pay practices 
previously set forth which existed prior 
to November 14. 1971, will be allowed 
to operate according to their terms”. 
Section 201.14(b) provides in part that 
“a pay practice shall be previously set 
forth only if it can be documented that 
prior to November 14, 1971, an adjust¬ 
ment to wages and salaries was decided 
finally and formally in accordance with 
established procedure”. Since the specific 
pay increases were not determined by 
the State statute but by the vote of the 
Y Committee, which did not occur until 
February 1972, there was no “pay prac¬ 
tice previously set forth” prior to No¬ 
vember 14, 1971. 

This ruling has been approved by the 
General Counsel of the Pay Board. 

Dated: September 22, 1972. 

Lee H. Henkel, Jr., 

Chief Counsel, 
Internal Revenue Service. 

Approved: September 22, 1972. 

Samuel R. Pierce, Jr., 

General Counsel, 

Department of the Treasury. 

[FR Doc.72-16914 Filed 10-3-72;8:51 am] 
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DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

[ 26 CFR Part 201 1 
DISTILLED SPIRITS PLANTS 

Package Identification, Records and 
Reports 

Notice is hereby given that the regula¬ 
tions set forth in tentative form below 
are proposed to be prescribed by the Act¬ 
ing Director, Bureau of Alcohol, Tobacco 
and Firearms, with the approval of the 
Secretary of the Treasury or his delegate. 
Prior to final adoption of such regula¬ 
tions, consideration will be given to any 
data, views, or arguments pertaining 
thereto which are submitted in writing, 
in duplicate, to the Acting Director, 
Bureau of Alcohol, Tobacco and Fire¬ 
arms, Washington, D.C. 20224, within 
the period of 30 days from the date of 
publication of this notice in the Federal 
Register. Any written comments or sug¬ 
gestions not specifically designate d as 
confidential in accordance with 26 CFR 
601.601(b) may be inspected by any per¬ 
son upon written request. Any person 
submitting written comments or sugges¬ 
tions who desires an opportunity to com¬ 
ment orally at a public hearing on these 
proposed regulations should submit his 
request, in writing, to the Director, within 
the 30-day period. In such a case, a pub¬ 
lic hearing will be held and notice of the 
time, place, and date will be published in 
a subsequent issue of the Federal Reg¬ 
ister, unless the person or persons who 
have requested a hearing withdraw their 
requests for a hearing before notice of 
the hearing has been filed with the Office 
of the Federal Register. The proposed 
regulations are to be issued under the au¬ 
thority contained in section 7805 of the 
Internal Revenue Code of 1954 (68A 
Stat.917; 26 U.S.C. 7805). 

[seal] Rex D. Davis, 

Acting Director , Bureau of 
Alcohol , Tobacco and Firearms. 

Approved: September 27,1972. 

Eugene T. Rossides, 

Assistant Secretary. 

Note: The Treasury decision to be Issued 
pursuant to this notice wlU contain the nec¬ 
essary changes in titles and offices resulting 
from the establishment of the Bureau of Al¬ 
cohol, Tobacco and Firearms as a separate 
agency under the Department of the 
Treasury. 

In order to (1) prescribe a new identi¬ 
fication system for packages of distilled 
spirits and provide for an adjustment of 
current package inventories to accommo¬ 
date the changeover to the new system; 
(2) liberalize requirements for determi¬ 
nation of production gage of packages 


of spirits; (3) simplify and reduce the 
amount of required information to be 
shown on packages of distilled spirits 
and liberalize requirements concerning 
additional information which may be so 
vshown; (4) change the requirements for 
determining the quantity of spirits 
which may be weighed in a tank; (5) 
provide for greater use of mechanical and 
electronic equipment for maintenance 
and preservation of records; (6) liberal¬ 
ize record and report requirements for 
distilled spirits production and storage 
operations by reducing the number of re¬ 
quired reports, consolidating the func¬ 
tions of required transaction forms, and 
utilizing, to a greater degree, information 
on proprietors’ commercial records; (7) 
eliminate certain daily reports to the as¬ 
signed officer; and (8) make editorial, 
conforming, and clarifying changes, the 
regulations in 26 CFR Part 201 are 
amended as follows: 

Paragraph 1. Section 201.11 is amended 
by adding, in alphabetical order, a defi¬ 
nition of “Lot identification” and a defi¬ 
nition of “Package identification num¬ 
ber”. As amended, § 201.11 reads as 
follows: 

§ 201.11 Meaning of terms. 

* • # • • 

Lot identification. The lot identifica¬ 
tion described in § 201.513a. 

• * ♦ • * 

Package identification number. The 
package identification number described 
in § 201.513a. 

• • • • • 

Par. 2. Section 201.88 is amended to 
provide that, on request of an internal 
revenue officer, the proprietor shall fur¬ 
nish the location of, and the number of 
packages within, any particular lot of 
packages and to make an editorial 
change. As amended, § 201.88 reads as 
follows: 

§ 201.88 Storage room* or buildings. 

Storage rooms or buildings provided 
on bonded premises for the storage of 
spirits in packages, cases, or similar port¬ 
able approved containers shall be in the 
joint custody of the assigned officer and 
the proprietor, shall be locked with Gov¬ 
ernment locks, and shall not be unlocked 
or remain unlocked except when such 
officer is on the plant premises or the 
premises of an adjacent bonded wine 
cellar. Deposits of spirits in, or removals 
of spirits from, such rooms or buildings 
in such portable containers shall be 
under direct supervision of assigned offi¬ 
cers. The proprietor shall, on request of 
an internal revenue officer, furnish the 
exact locations (including the number of 
containers at each location) of all pack¬ 
ages and similar portable approved con¬ 
tainers within a given lot, and the exact 
location of each case stored on the 
bonded premises. 

(72 Stat. 1357; 26 U.S.C. 5202) 

NO. 193—WEDNESDAY, 


Par. 3. Paragraph (a) of § 201.95 is 
amended to (1) make it clear that the 
proviso which permits the proof of spir¬ 
its to be packaged in porous wooden pack¬ 
ages to be adjusted to within two-tenths 
of a whole degree applies only to pack¬ 
ages which are so filled for storage in 
the warehouse and (2) to make an edi¬ 
torial change. As amended, paragraph 
(a) reads as follows: 

§ 201.93 Adjustment of proof. 

(a) Packages in bond. The proof of 
spirits in bond (except anhydrous spir¬ 
its and spirits which are less than 100* 
of proof) which are to be filled into 
packages, including consolidated pack¬ 
ages, shall be adjusted to any desired 
whole degree prior to such packaging: 
Provided, That when the spirits are to 
be packaged in porous wooden packages 
for storage, the proof may be adjusted to 
within two-tenths of a whole degree. The 
proof of spirits to be withdrawn after 
tax determination on the basis of indi¬ 
vidual package gage shall be determined 
to the nearest tenth and rounded to a 
whole degree in accordance with the pro¬ 
visions of Part 186 of this chapter. 

* * • * • * 

Par. 4. Paragraph (a) of § 201.243 is 
amended to provide that tanks in the 
storage facilities of a bonded warehouse 
which are not mounted on scales may 
not be used for filling packages unless 
such tanks are covered by a certificate of 
approval. As amended, paragraph (a) 
of § 201.243 reads as follows: 

§201.213 Tanks. 

(a) General. All tanks used as recep¬ 
tacles for spirits (including denatured 
spirits) or wines shall be located, con¬ 
structed, and equipped so as to be suit¬ 
able for the intended purpose and to 
permit ready examination. An accurate 
means of measuring the contents of each 
such tank shall be provided by the pro¬ 
prietor; in any case where such means 
of measuring is not a permanent fixture 
of the tank, the tank shall be equipped 
with a fixed device which will enable 
the approximate contents to be deter¬ 
mined readily. Tanks used for determin¬ 
ing the tax imposed by section 5001, IBC, 
shall be mounted on scales; and in addi¬ 
tion thereto shall be provided with an¬ 
other suitable device for quickly and ac¬ 
curately determining the contents. The 
proprietor shall install walkways, land¬ 
ings. and stairways to afford safe access 
to all parts of tanks where the presence 
of an internal revenue officer is required. 
Tanks may be equipped with vents, iiame 
arresters, foam devices, or other safety 
devices, if the construction is such to pre¬ 
vent extraction of the spirits. The pro¬ 
prietor shall be responsible for accurate 
calibration of all tanks. Receiving tanks 
which are a part of the production facili¬ 
ties, tanks in the storage facilities from 
which packages are to be filled, in the 
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manner provided in subparagraph (2) 
or (3) of paragraph (c) of § 201.269 as 
authorized by § 201.294, and bottling 
tanks shall not be used until a certificate 
of approval, Form 244, has been attached 
thereto. Pursuant to tax determination, 
spirits in a tank may be removed from 
bonded premises, and received on bot¬ 
tling premises, in the tank in which they 
are contained, if (1) the bonded premises 
are alternated to bottling premises in 
the maimer provided in § 201.175, (2) the 
tank and/or all necessary connections 
thereto are locked or sealed in such 
manner as to prevent the mingling of 
spirits in bond with tax determined 
spirits, (3) the tank is properly redes¬ 
ignated, and (4) the structural separa¬ 
tion of bonded and bottling premises re¬ 
quired by § 201.231 is maintained. 

• * • • • 

Par. 5. Section 201.247 is amended to 
change requirements for the minimum 
quantities of spirits which may be 
weighed in a tank. As amended, § 201.247 
reads as follows: 

§ 201.247 Beams or dials of scales. 

Beams or dials of scales used to w'eigh 
packages of spirits (including denatured 
spirits) must indicate weight in half- 
pound graduations: Provided , That 
scales used to weigh packages or cases 
designed to hold 10 wine gallons or less 
shall indicate weight in ounces or in 
hundredths of a pound. Beams or dials 
of tank scales used to weigh spirits (in¬ 
cluding denatured spirits) must have 
minimum graduations not greater than 
the following: 

Minimum 

Quantity to be weighed: graduation 

Not exceeding 2,000 pounds _ y 2 pound. 

Between 2,000 and 6.000 pounds_1 pound. 

Between 6,000 and 20,000 pounds -.2 pounds. 
Between 20,000 and 50,000 pounds. _5 pounds. 
Over 50,000 pounds _ 10 pounds. 

Except in the case of scales having a ca¬ 
pacity of 2,000 pounds or less, the mimi- 
mum quantity which may be entered 
onto the weighing tank scale for gaging 
for tax determination shall be the great¬ 
er of (a) 1,000 times the minimum grad¬ 
uation of the scale or (b) 5 percent of the 
total capacity of the weighing tank scale: 
Provided , That the weighing of lesser 
quantities for determination of tax may 
be authorized by the assistant regional 
commissioner where the beam of the 
scale is calibrated in V 2 pound or 1 pound 
graduations and it is found by actual 
test that the scales break accurately at 
each graduation: Provided further , That 
lots of spirits weighing 1,000 pounds or 
less shall be weighed on scales having l / 2 
pound graduations. 

(72 Stat. 1320, 1358, 1391, 1395; 26 U.S.C. 
5006.5024, 5505, 6552) 

Par. 6. Section 201.269 is amended in 
its entirety. As amended, § 201.269 reads 

as follows: 

§ 201.269 Production gage. 

(a) General. All spirits shall be gaged 
'by measuring and proofing) within a 
reasonable time after production is com¬ 
pleted. Except as otherwise specifically 


provided in this section, quantities may 
be determined by volume or by weight, 
or, when approved by the Director, by 
meter or other device or by other method 
which accurately determines the quan¬ 
tities. If caramel is added to brandy or 
rum, the proof of the spirits shall be 
determined after such addition. Spirits 
in a tank shall be gaged before and after 
each removal of spirits therefrom. Such 
gages shall be recorded by the proprietor 
in the records required by § 201.619. 

(b) Tax to be determined on pro¬ 
duction gage. Tax may be determined on 
the basis of the production gage if: 

(1) Spirits are filled by weight into 
wooden packages for immediate with¬ 
drawal from the production facilities, 
and the gage is made by an internal 
revenue officer; 

(2) Spirits are weighed into bulk con¬ 
veyances, and the gage is made by an 
internal revenue officer; or 

(3) Spirits are uniformly filled by 
weight into metal packages, and the gage 
is made by the proprietor. 

Production and deposit forms shall be 
marked “Withdraw on Original Gage/* 

(c) Tax not to be determined on pro¬ 
duction gage. If spirits are drawn from 
the production system into barrels, 
drums, or similar portable containers of 
the same rated capacity and such con¬ 
tainers are filled to capacity, and the 
tax is not to be determined on the basis 
of the production gage, such gage may 
be made by: 

(1) Weighing in a tank, converting the 
weight into proof gallons, and deter¬ 
mining therefrom the average content 
of each container; or 

(2) Measuring volumetrically, on ap¬ 
proval by the assistant regional commis¬ 
sioner, in a calibrated tank, converting 
the wine gallons so determined into proof 
gallons, and determining therefrom the 
average content of each container: Pro¬ 
vided, That the assistant regional com¬ 
missioner may require the use of such 
meters or other measuring devices as he 
may deem necessary; or 

(3) Converting the rated capacity into 
proof gallons to determine the average 
content of each container; or 

(4) Determining by such device or 
method as may be approved under the 
provisions of paragraph (a) of this sec¬ 
tion, the total quantity filled into con¬ 
tainers, and determining therefrom the 
average content of each container. 

Proprietors who make production gauges 
for containers by any of the methods 
prescribed in this paragraph may record 
the weight of such containers for com¬ 
mercial purposes. The proprietor shall 
advise the assigned officer of the rated 
capacities of the packages. The rated 
capacity of new cooperage shall be as 
prescribed by specifications of the manu¬ 
facturer. Proprietors may assign rated 
capacities to used packages if they have 
made a physical determination of the 
actual capacities of a representative 
number of such packages, or may use 
the manufacturer's original ratings, if 
known, and if there is no evidence that 
a significant change in the capacities of 
previously rated packages has occurred. 


If the assigned officer finds a significant 
variation between the assigned rated 
capacity and the actual capacity of a 
representative number of wooden pack¬ 
ages, he shall not permit the proprietor 
to use the production method provided 
in subparagraph (3) of paragraph (c) 
of this section until the proprietor es¬ 
tablishes and assigns a proper rated 
capacity to the cooperage in question. 
Any remnant container shall be gaged 
by weight, and marked as prescribed in 
Subpart P of this part. 

(d) Making of production gage —(1) 
By assigned officer. The production gage 
shall be made by the assigned officer 
when spirits are to be withdrawn in ap¬ 
proved containers other than metal 
packages from the production facilities 
on determination of tax, or when, pur¬ 
suant to the proprietor’s request to the 
assigned officer, spirits are to be with¬ 
drawn into bulk conveyances for with¬ 
drawal at a later date on determination 
of tax on the basis of the production 
gage. 

(2) By proprietor . All production 
gages, other than those made under sub- 
paragraph (1) of this paragraph, shall 
be made by the proprietor under the di¬ 
rect supervision of the assigned officer: 
Provided , That when the production gage 
is made by the proprietor by means of 
meters or devices (comparable in accu¬ 
racy and security to meters), approved 
by the Director, which enable the as¬ 
signed officer to verify the accuracy of 
the gage, such gage shall be made under 
such supervision and in such manner as 
the Director may require. 

(e) Reports of production gage. In 
computing the production gage on the 
basis of average content of packages as 
provided in paragraph (c) of this sec¬ 
tion, fractional proof gallons beyond the 
first decimal shall be dropped if less than 
0.05 or added as 0.1 if 0.05 or more, and 
the average content so determined shall 
be used in computing the quantity pro¬ 
duced. A separate Form 2629 shall be 
prepared for each lot of packages filled 
(see § 201.513a(b)) and for each removal 
by pipeline or bulk conveyance for de¬ 
posit in storage facilities on the same 
plant premises. If spirits are to be de¬ 
natured, transferred in bond, or with¬ 
drawn from bond, as authorized by this 
part, the report of production gage shall 
be made on the form required by this 
part to cover the transaction (accom¬ 
panied by Form 2630 in the case of pack¬ 
ages gaged for tax determination by the 
assigned officer). Each transaction form 
and Form 2630, if any, shall show: 

(1) The real name (or basic operating 
name as provided in § 201.235) of the 
producer, and, if the spirits are produced 
under a trade name, the trade name 
under which produced. 

(2) For each remnant container, the 
actual tax gallons in the container. 

(72 Stat. 1357, 1358, 1362; 26 U.S.C. 5202, 
5204, 5211) 

Par. 7. Section 201.271 is amended to 
delete the requirement that Form 2630, 
covering packages filled, accompany 
Form 2629. As amended, § 201.271 reads 
as follows: 
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§ 201.271 Entry. 

Pursuant to the production gage, the 
proprietor shall make appropriate entry 
for (a) deposit of the spirits in storage 
on bonded premises, (b) withdrawal of 
the spirits on determination of tax, (c) 
withdrawal of the spirits free of tax, (d) 
withdrawal of the spirits without pay¬ 
ment of tax, (e) transfer of the spirits 
for redistillation, or (f) immediate de- 
naturation of the spirits. Entry for de¬ 
posit in storage on the same plant prem¬ 
ises shall be made on Form 2629. When 
spirits are entered for deposit in storage 
on another plant premises or are entered 
for withdraw r al or redistillation, the 
provisions of Subpart L of this part shall 
be followed, and when spirits are entered 
for immediate denaturation, the provi¬ 
sions of Subpart M of this part shall be 
followed. The date of original entry is 
the date of production gage. 

(72 Stat. 1362; 26 UJS.C. 5211) 

Par. 8. Paragraph (b) of § 201.291 is 
amended to delete the requirement for 
preparation of Form 2629 covering the 
transfer of spirits of less than 190° of 
proof between tanks and to provide a 
new requirement that Form 2323 (Form 
1685 in the case of blended rums and 
brandies) be prepared to cover each tank 
in which spirits of less than 190° of 
proof are stored. As amended, paragraph 
(b) of § 201.291 reads as follows: 

§ 201.291 Receipt and storage of spirits. 
* * • • * 

(b) Tanks. If spirits (including dena¬ 
tured spirits) are being deposited in a 
partially filled tank in the storage facili¬ 
ties on bonded premises, simultaneous 
withdraw T als may not be made therefrom 
unless the flow of spirits both into and 
out of the tank is being measured by 
meters or other devices approved by the 
Director which permits a determination 
of the quantity being deposited and the 
quantity being removed. Proprietors shall 
prepare Form 2323 (1685 in the case of 
blended rums and brandies) in accord¬ 
ance with the instructions on the form, 
for each tank in which spirits of less 
than 190° of proof are stored. A separate 
Form 2323 (or 1685) shall be prepared 
in respect of each such tank for each de¬ 
posit therein showing, as applicable, de¬ 
tails respecting the spirits in the tank 
prior to the deposit, and the details re¬ 
specting the spirits being deposited. 

• • * ♦ • 

(72 Stat. 1356. 1357. 1362. 1366. 1398, 82 Stat. 
1328; 26 U.S.C. 5201, 5202, 5211. 5212. 5231, 
5601,5232) 

Par. 9. Section 201.292 is amended to 
require that notation as to addition of 
oak chips prior to gage for withdrawal 
from bonded premises be made on trans¬ 
fer forms. As amended, § 201.292 reads 
as follows: 

§201.292 Quick-aging of spirit*, addi¬ 
tion of oak chips to spirits, and addi¬ 
tion of caramel to brandy and rum* 

Spirits may be quick-aged by heating 
during storage on approval by the as¬ 
sistant regional commissioner of the 
proprietor’s w f rltten description (In 


triplicate) of the process to be used. Oak 
chips which have not been treated with 
any chemical may be added to packages 
either prior to or after filling; if added 
prior to gage for withdrawal from bonded 
premises notation shall be made on the 
deposit form and, if transferred, on the 
transfer form. Caramel possessing no 
material sweetening properties may be 
added to rum or commercial brandy in 
packages or tanks. All such operations in 
storage facilities on bonded premises 
shall be pursuant to an application (in 
duplicate) to, and under the direct su¬ 
pervision of, the assigned officer. 

(72 Stat. 1328, as amended, 1356, 1357; 26 
U.S.C. 5025, 5201, 5202) 

Par. 10. Section 201.294 is amended to 

(1) require the proprietor to record tank 
gages involved in filling packages, and (2) 
make conforming and editorial changes. 
As amended, § 201.294 reads as follows: 

§ 201.294 Filling of packages from 
tank*. 

Spirits (including denatured spirits) 
may be drawn into packages from tanks 
in the storage facilities on bonded prem¬ 
ises. The spirits in the tank shall be 
gaged prior to filling of packages, and 
when only a portion of the contents of 
the tank is packaged, the spirits remain¬ 
ing in the tank shall be again gaged and 
^uch gages shall be recorded by the 
proprietor in the records required by 
§ 201.622. The provisions of § 201.269 re¬ 
garding the filling of packages, the tak¬ 
ing of production gage of packages, and 
the preparation of gage reports shall be 
applicable to the filling and gaging of 
packages of spirits under this section. 
Except in the case of spirits of 190° or 
more of proof, the gage report shall be 
noted to show the date of original entry 
for deposit. 

(72 Stat. 1356, 1357; 26 U.S.C. 5201, 5202) 

Par. 11. Section 201.295 is amended to 

(1) delete the requirement for showing 
tare and gross weight on each new 
package on the deposit record and (2) 
make an editorial change. As amended, 
§ 201.295 reads as follows: 

§ 201.295 Change of packages. 

Denatured spirits on bonded premises 
may be transferred to another package 
without prior approval by the assigned 
officer. Spirits in the storage facilities on 
bonded premises may be transferred 
from one package to another on written 
application (in duplicate) to. and ap¬ 
proval of. the assigned officer. Except in 
the case of spirits of 190° or more of 
proof, each new package shall contain 
spirits from only one package. Packages 
shall be marked and branded as provided 
in Subpart P of this part. The proprietor 
shall note the record covering the deposit 
of the spirits in bond to show the tax 
gallons contained in each new package 
and shall furnish the assigned officer a 
report, in writing, of each package 
change and the new elements of gage. 
The provisions of this section do not 
apply when spirits are packaged sub¬ 
sequent to mingling. 

(72 Stat. 1356,1357; 26 U.S.C. 5201. 5202) 


Par. 12. Section 201.297 is amended 
to make clarifying and editorial changes. 
As amended, § 201.297 reads as follows: 

§ 201.297 Mingling of homogeneous 
spirits. 

Spirits which are homogeneous may be 
mingled on bonded premises for imme¬ 
diate withdrawal or for further storage 
in bond in tanks or packages. Spirits dis¬ 
tilled at less than 190° of proof are pre¬ 
sumed to be homogeneous if— 

(a) They were produced, 

(1) From the same class of materials, 

(2) At approximately the same proof, 
and 

(3) By the same proprietor (under his 
own or any trade name) at the same 
distillery, and 

(b) In the case of spirits which have 
been stored in wooden packages so as to 
be in contact with the wood, they were 
stored in the same kind of cooperage 
under approximately the same condi¬ 
tions, and they differ in periods of such 
storage. 

(1) Not more than 18 months in the 
case of spirits so stored in bond more 
than 8 years, 

(2) Not more than 12 months in the 
case of spirits so stored in bond more 
than 4 years and not more than 8 years, 

(3) Not more than 6 months in the 
case of spirits so stored in bond more 
than 2 years and not more than 4 years, 

(4) Not more than 60 days in the case 
of spirits so stored in bond more than 1 
year and not more than 2 years, or 

(5) Not more than 30 days in the case 
of spirits so stored in bond not more than 
1 year; and 

(c) They do not differ in kind under 
the standards of identity prescribed in 
27 CFR Part 5. The age of the youngest 
lot of spirits to be included in any mix¬ 
ture mingled under this section will de¬ 
termine the permissible variation in pe¬ 
riods of storage. Spirits mingled under 
this section consisting of different dis¬ 
tilling seasons and years may not be bot¬ 
tled in bond; mingled spirits which were 
originally produced and warehoused 
under different names may not be bot¬ 
tled in bond unless the name on the 
packages of such mingled spirits is the 
producer’s real name; and mingled spirits 
which have been stored in tanks may not 
be bottled in bond unless the season of 
first mingling and of bottling are iden¬ 
tical. If the mingled spirits are to be 
packaged, such packaging shall be con¬ 
ducted under the provisions of § 201.294: 
if so desired, the spirits may be returned 
to the packages from which they were 
dumped for mingling, or as many of such 
packages as are necessary. 

(72 Stat. 1328, as amended 1367, as amended; 
26 U.S.C. 5025. 5234) 

Par. 13. Section 201.300 is amended 
to require that transfer forms covering 
spirits transferred to another plant for 
redistillation be so noted. As amended. 
§ 201.300 reads as follows: 

§ 201.300 Mingling for re<li*lillation. 

Spirits (including denatured spirits) 
may be mingled on bonded premises for 
immediate redistillation at the same 


FEDERAL REGISTER, VOL 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 





PROPOSED RULE MAKING 


208*11 


plant or at another plant in accordance 
with the provisions of §§ 201.272 and 
201 . 273 . If such spirits are to be redis¬ 
tilled at another plant the transfer 
form shall show that the spirits are for 
redistillation. 

(72 Stat. 1328, as amended, 1367, as amended; 
26 U.S.C. 5025. 5234) 

Par. 14. Section 201.302 is amended to 

(1) exempt certain spirits dumped for 
immediate removal from its provisions, 

(2) delete the requirement that the 
proprietor submit a list of the serial 
numbers of packages to be dumped, (3) 
provide that Form 2629 be used to reflect 
the mingling and repackaging of 190 
proof spirits, and (4) make conforming 
changes. As amended, § 201.302 reads as 
follows: 

§201.302 Mingling packages of spirits. 

Before dumping packages of spirits 
on bonded premises for mingling (except 
heterogeneous spirits covered in 
§201.298, other spirits dumped for im¬ 
mediate removal to bottling premises, 
and spirits of 190° or more of proof) the 
proprietor shall prepare Form 2323, in 
triplicate, in accordance with the in¬ 
structions on the form and, before min¬ 
gling, deliver one copy to the assigned 
officer. When packages of spirits of 190° 
or more of proof are to be mingled, the 
proprietor shall notify the assigned offi¬ 
cer and shall prepare Form 2629 to re¬ 
flect the dumping of the packages for 
mingling and, when applicable, the re¬ 
packaging, of the spirits. Each package 
of spirits to be mingled under this sub¬ 
part shall be carefully examined by the 
proprietor, and if any package bears evi¬ 
dence of loss due to theft or unauthorized 
voluntary destruction, or loss in excess 
of normal storage losses, such package 
shall not be dumped until released by the 
assigned officer. On completion of min¬ 
gling of spirits other than heterogeneous 
spirits, other spirits dumped for immedi¬ 
ate removal to bottling premises, and 
spirits of 190® or more of proof, the 
proprietor shall record the mingling gage 
on the Form 2323. Each disposition from 
the tank shall be recorded on the form 
as it occurs. When final disposition of 
the spirits is made (or when a new Form 
2323 is prepared because of an additional 
mingling of spirits in the tank) the 
proprietor shall complete the original 
and the copy of Form 2323, deliver the 
original to the assigned officer, and re¬ 
tain the copy for his files. 

(72 Stat. 1367, m amended; 26 U.S.C. 5234) 

Par. 15. Section 201.303 is amended to 
provide for updating the records cover¬ 
ing mingled spirits and to make clarify¬ 
ing and editorial changes. As amended, 

5 201.303 reads as follows: 

§ 201.303 Determining date of original 
rntry. 

When spirits are mingled in accord¬ 
ance with the provisions of § 201.301, the 
date of original entry for the entire lot 
shall be the date of original entry of the 
youngest spirits that were mingled. 
When packages of spirits are mingled as 


provided in § 201.297 or are blended as 
provided in § 201.307, the date of original 
entry for the entire lot shall be the date 
of original entry of the oldest spirits 
that were mingled; however, the ap¬ 
propriate transaction forms shall show 
the dates of both the oldest and the 
youngest spirits in the lot: Provided , 
That, when spirits so mingled are held 
in a tank, the proprietor shall, at least 
once each calendar year, reexamine the 
records of deposits and withdrawals for 
the tank for the purpose of updating, on 
a first-in, first-out basis, the date of the 
oldest spirits. 

(72 Stat. 1320, 1367, as amended; 26 U.S.C. 
5006, 5234) 

Par. 16. Section 201.304 is amended to 
limit its application to spirits of less 
than 190° of proof and to make clarify¬ 
ing changes. As amended, § 201.304 reads 
as follows: 

§ 201.301 Mingled spirits held in tanks. 

When spirits of less than 190° of 
proof are mingled in a tank in the 
storage facilities on bonded premises 
for storage therein the proprietor 
shall gage the spirits in the tank 
under the direct supervision of an as¬ 
signed officer and record the mingling 
gage on Form 2323. Mingled spirits in 
tanks may be drawn into packages in ac¬ 
cordance with § 201.294, or may be trans¬ 
ferred in bond or withdrawn from bond 
in accordance with this subpart and Sub- 
part L of this part. The date of original 
entry for spirits of less than 190° of proof 
shall be noted on the deposit forms. 
Eligible spirits may be added to mingled 
spirits already on deposit in a tank on 
such premises. 

(72 Stat. 1367, as amended; 26 U.S.C. 5234). 

Par. 17. Section 201.305 is amended to 
modify the requirements for showing 
date of original entry of spirits after 
mingling, on transfer and withdrawal 
forms. As amended, § 201.305 reads as 
follows: 

§201.303 Withdrawal or transfer in 
bond of mingled spirits. 

Spirits mingled under the provisions of 
§§ 201.296, 201.297, and 201.301 may be 
transferred in bond, or withdrawn from 
bond for any purpose for which the 
spirits could have been withdrawn before 
mingling. Transfer and withdrawal 
forms, except as to spirits mingled under 
§ 201.296, shall be noted to show the 
date of original entry for the spirits after 
mingling, determined as provided in 
§ 201.303, and, where spirits have been 
stored in wooden packages and then min¬ 
gled under § 201.297, the forms shall also 
be noted to show T the earliest date of 
mingling. 

(72 Stat. 1362, 1367, as amended; 26 U.S.C. 

5212, 5234) 

Par. 18. Section 201.307 is amended to 
(1) deleted the requirement that propri¬ 
etors furnish a list of serial numbers of 
packages of rums and brandies to the 
assigned officer prior to blending and (2) 
make editorial and conforming changes. 
As amended, § 201.307 reads as follows: 


§ 201.307 Permissible blending. 

Fruit brandies distilled from the same 
kind of fruit at not more than 170* of 
proof may, for the sole purpose of per¬ 
fecting such brandies according to com¬ 
mercial standards, be mixed or blended 
with each other, or with any mixture or 
blend of such fruit brandies on bonded 
premises. Rums may, for the sole pur¬ 
pose of perfecting them according to 
commercial standards, be mixed or 
blended with each other, or with any 
mixture or blend of rums on bonded 
premises. Before blending such rums or 
brandies, the proprietor shall give notice 
on Form 1685, in triplicate, in accord¬ 
ance with the instructions on the form 
and deliver one copy to the assigned offi¬ 
cer. Brandies or rums mixed or blended 
in accordance with this subpart may be 
packaged, stored, transported, trans¬ 
ferred in bond, withdrawn free of tax 
withdrawn without payment of tax, 
withdrawn on payment or determination 
of tax, or be otherwise disposed of, in 
the same manner as brandies or rums 
not mixed or blended. If brandy or rum 
has been mixed or blended in accordance 
with this subpart, the transaction form 
shall show such fact and whether the 
brandy or rum is subject to tax imposed 
by section 5023, I.R.C. 

(72 Stat. 1367, as amended; 28 U.S.C. 5234) 

Par. 19. Section 201.308 is amended in 
its entirety. As amended, § 201.308 reads 
as follows: 

§ 201.308 Blending procedure. 

After giving notice on Form 1685, the 
proprietor shall dump the brandy or rum 
to be blended, and record the blending 
gage on the form. When the blended 
brandy or rum is to be packaged, such 
packaging shall be conducted under the 
provisions of § 201.294; if so desired, the 
brandy or rum may be returned to the 
packages from which it was dumped for 
blending, or as many of such packages 
as are necessary. Each disposition from 
the tank shall be recorded on the form 
as it occurs. When final disposition of 
the brandy or rum is made, the proprie¬ 
tor shall complete Form 1685, deliver the 
original to the assigned officer, and re¬ 
tain the remaining copy for his files. 

(72 Stat. 1367. as amended; 26 U.S.C. 5234). 

Par. 20. Section 201.311 is amended to 
(1) delete the requirement for a sepa¬ 
rate record of each container sustaining 
a loss in bond and insert in lieu thereof 
provisions for recording information re¬ 
garding loss and taxpayment on deposit 
and transfer forms, and (2) make a con¬ 
forming change. As amended, §201.311 
reads as follows: 

§ 201.311 Losses in bond. 

Where a container of spirits (includ¬ 
ing denatured spirits) in bond sustains 
a loss in excess of normal storage or 
transit losses or as a result of theft or 
unauthorized voluntary destruction, the 
loss shall be determined at the time of 
discovery. When it appears that any con¬ 
tainer in bond has sustained a loss re¬ 
sulting from theft or unauthorized vol¬ 
untary destruction, such loss or indica- 
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tion thereof shall be reported promptly 
by the proprietor to the assigned officer. 
Proprietors shall record on deposit and 
transfer forms for each container sus¬ 
taining such a loss the container identi¬ 
fication number, the quantity lost, and 
the apparent cause of the loss. If the 
proprietor pays the tax as provided in 
§ 201.310, the release number and the 
date of the related Form 179 shall be re¬ 
corded on the deposit record. Unusual 
losses from obvious cause other than 
theft or unauthorized voluntary destruc¬ 
tion occurring or discovered at the time 
of withdrawal from bond or transfer in 
bond shall be noted on the appropriate 
withdrawal or transfer form in the man¬ 
ner prescribed above. When a loss ap¬ 
pears to be due to theft or unauthorized 
voluntary destruction, the assigned offi¬ 
cer shall place a detainer on the con¬ 
tainer unless the loss is determined at 
the time of a gage for withdrawal from 
bond and the proprietor acknowledges li¬ 
ability and elects to pay the tax on such 
loss. Where it is found that the contents 
of a container have been tampered with, 
or where a material deficiency is found 
without evidence of loss by leakage or 
casualty, or where deterioration in proof 
not accountable by variation in gage is 
disclosed, the assigned officer shall de¬ 
tain the package. In any case in which 
spirits (including denatured spirits) are 
lost or destroyed in bond, whether by 
theft or otherwise, the assistant regional 
commissioner may require the proprietor 
or other person liable for the tax to file 
a claim for relief from the tax in accord¬ 
ance with the applicable provisions of 
Subpart C of this part. Losses of spirits 
(including denatured spirits) sustained 
from the tanks and bulk conveyances in 
bonded warehouses shall be determined 
by the proprietor each time a tank or 
bulk conveyance is emptied and on the 
basis of a physical inventory at the close 
of each month. When the quantity lost 
from all the storage tanks and bulk con¬ 
veyances in bonded warehouses exceeds 
1 percent of the total quantity contained 
in the tanks and bulk conveyances dur¬ 
ing the month, or where any loss from 
storage tanks or bulk conveyances is due 
to illegal withdrawal, the loss shall be 
taxpaid unless a claim for remission is 
filed in accordance with the provisions 
of § 201.43 and is allowed by the assist¬ 
ant regional commissioner. If at any 
time any package recorded as deposited 
in the bonded warehouse cannot be lo¬ 
cated or otherwise lawfully accounted 
for, such fact shall be immediately re¬ 
ported to the assigned officer and a claim 
with respect thereto shall be filed under 
the provisions of § 201.43. 

(72 Stat. 1323, as amended, 1375; 26 U.S.C. 
5008, 6311) 

Par. 21. Section 201.312a is amended to 
(1) delete references to Forms 179, 236, 
and 2630 and insert in lieu thereof the 
term, “transaction forms*’ and (2) add 
a reference to § 251.173. As amended, 
§ 201.312a reads as follows: 

§ 201.312a Transfer* and withdrawals 
of imported spirits. 

Imported spirits transferred to inter¬ 
nal revenue bond under section 5232, 
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I.R.C., may. under the provisions of Sub¬ 
part L of this part, be transferred in 
bond or withdrawn from bond for any 
purpose authorized by chapter 51.1.R.C., 
in the same manner as domestic distilled 
spillts. The rates of duty specified by the 
customs officer at the time of release 
from customs custody shall be shown on 
transaction forms, which shall also be 
marked with the designation “Im¬ 
ported” (see § 251.173 of this chapter). 

Par. 22. Section 201.312b is amended 
to d) prescribe revised requirements for 
markings on containers of imported 
spirits, and (2) make conforming 
changes. As amended, § 201.312b reads 
as follows: 

§ 201.3121) Markings for containers of 
imported spirits. 

Each tank, bulk conveyance, or similar 
container in wliich imported spirits are 
transferred from customs custody to 
bonded premises, stored in bond, trans¬ 
ferred in bond, or withdrawn from bond 
on tax determination shall be marked 
with the word “Imported.” Each package 
of imported spirits shall, wlien received 
on bonded premises under the provi¬ 
sions of § 201.312, or when filled on 
bonded premises, be marked with: 

(a) The name of the importer; 

(b) The country of origin; 

(c) The kind of spirits: 

(d) The package identification num¬ 
ber; 

(e) The date of original entry of the 
spirits, if other than the date incorpo¬ 
rated in the lot identification; 

(f) The proof; and 

(g) The wine gallons of spirits in the 
package. Packages of imported spirits 
received from customs custody or filled 
from storage tanks on bonded premises 
shall be assigned package identification 
numbers as provided in § 201.513a. Such 
numbers shall be preceded by the symbol 
“IMP” and the appropriate distinguish¬ 
ing prefix prescribed by § 201.514. The 
proprietor who files Form 2609 to receive 
packages of imported spirits under the 
provisions of § 201.312 shall be respon¬ 
sible for having the required marks 
placed on such packages. Package iden¬ 
tification numbers assigned under the 
provisions of this section to packages of 
spirits received from customs custody 
shall be recorded on the deposit forms 
by the proprietor who filed the Form 
2609 to receive the spirits. 

(72 Stat. 1360; 26 U.S.C. 5206) 

Par. 23. Section 201.312c is amended to 
(1) refer to identification numbers in¬ 
stead of serial numbers and (2) make an 
editorial change. As amended, § 201.312c 
reads as follows: 

§ 201.312r Exceptions to specifications 
for package marking requirements. 

The package marks prescribed by 
§ 201.312b shall be placed on each pack¬ 
age of imported spirits received from cus¬ 
toms custody in the manner required by 
§ 201,515, except in the circumstances, 
and under the conditions, set out in para¬ 
graph (a) or (b) of this section. 

(a) Temporary marks . Pursuant to 
written application, in triplicate, the as¬ 
sistant regional commissioner may au¬ 


thorize the proprietor to place the pre¬ 
scribed marks on each such package by 
temporary means, such as by use of a 
suitable card securely affixed to the head 
of the package by tacks, staples, or ad¬ 
hesives where, within 30 calendar days 
after receipt from customs custody, the 
temporarily marked packages will be 
dumped into a tank for storage or for tax 
determination, or will be withdrawn from 
bond in such packages on determination 
of tax for removal to, and dumping at. 
bottling premises on or contiguous to the 
distilled spirits plant at which received 
from customs custody. Packages not 
dumped or removed as provided in this 
paragraph within the time prescribed 
must be promptly marked in the manner 
required by § 201.515. 

(b) Waiver of marking. Pursuant to 
written application, in triplicate, the as¬ 
sistant regional commissioner may waive 
the placing of prescribed marks on such 
packages where the packages will, no 
later than the close of the workday next 
succeeding the date of receipt, be dumped 
into a tank for storage or for tax deter¬ 
mination. or will be withdrawn from 
bond in such packages on determination 
of tax for removal to, and be dumped at, 
bottling premises on or contiguous to the 
distilled spirits plant at which received 
from customs custody. Packages not 
dumped or removed as provided in this 
paragraph within the time prescribed 
must be promptly marked in the manner 
required by § 201.515 unless the assistant 
regional commissioner authorizes the use 
of temporary marks under the provisions 
of paragraph (a) of this section. 

The provisions of this section shall not 
be construed to waive, or authorize the 
waiver of, the requirements of this part 
for the assigning of package identifica¬ 
tion numbers or for the recording of such 
package identification numbers on 
deposit forms and the required recording 
of lot identification numbers and related 
information on other transaction forms, 
records, or reports. 

(72 Stat. 1360; 26 U.S.C. 5206) 

Par. 24. A new section, § 201.312e, 
is inserted, immediately following 
§ 201.312d, to read as follows: 

§ 201.312c Recording gage. 

At the time of receipt into internal 
revenue bond of packages of imported 
spirits, the proprietor shall use the last 
official gage to compute and record on 
deposit forms for each entry the aver¬ 
age content of the packages being re¬ 
ceived, in the manner provided for sea¬ 
sonal accounts in § 201.628a. If the last 
official gage indicates a substantial vari¬ 
ation in the contents of the packages, 
the proprietor shall group the packages 
into lots according to their approximate 
contents, and assign a separate lot iden¬ 
tification to each group of packages, 
based on the date the packages were 
received on bonded premises. 

(72 Stat. 1360; 26 U.S.C. 5206) 

Par. 25. Section 201.322 is amended to 
(1) designate Form 1515 as a notice, (2) 
delete the requirement for a list of serial 
numbers of the packages, (3) delete 
from its provisions the requirement that 
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spirits be gaged by weight and proof, 
and (4) make conforming changes. As 
amended, § 201.322 reads as follows: 

§ 20 1.322 Entry and gage. 

Proprietors shall make entry for the 
bottling of distilled spirits in bond on 
Form 1515. A separate notice on Form 
1515 shall be prepared for each lot of 
spirits to be so bottled. Before dumping 
packages of spirits, the proprietor shall 
deliver one copy to the assigned officer 
and attach the remaining copies to the 
tank in which the spirits are to be 
gaged. Each package shall be carefully 
examined by the proprietor, and if any 
package bears evidence of loss due to 
theft or unauthorized voluntary destruc¬ 
tion. or loss in excess of normal storage 
losses, such package shall not be dumped 
until released by the assigned officer; 
Form 1515 will be amended when neces¬ 
sary. The proprietor shall dump pack¬ 
ages promptly. After dumping the pack¬ 
ages, the proprietor shall gage the spirits 
and make a report of such gage on Form 
1515. The spirits shall be gaged either in 
the storage portion of the bonded ware¬ 
house or in the bottling-in-bond facil¬ 
ities: spirits may be transferred to such 
facilities by pipeline. 

(72 Stat. 1366; 26 U.S.C. 5233) 

Par. 26. Section 201.336 is amended to 
(1) prescribe revised requirements for 
recording removals of bottled-in-bond 
spirits, and (2) make an editorial change. 
As amended, § 201.336 reads as follows: 

§ 201.336 Removal of spirits bottled. 

When spirits are bottled in bond the 
filled bottles, with labels and strip stamps 
properly affixed, shall be placed in cases, 
and the cases then sealed, after which 
such cases shall be promptly removed 
from the bottiing-in-bond facilities to 
the storage portion of the bonded ware¬ 
house, pursuant to Form 2629, or trans¬ 
ferred in bond or withdrawn from bond, 
pursuant to the appropriate transaction 
form prescribed in Subpart L of this 
part. The proof gallons of bottled spirits 
so removed from the bottling-in-bond 
facilities, the date of removal, and the 
form number and serial number of each 
transaction form shall be entered daily 
on Form 1515. The tax on spirits with¬ 
drawn for export with benefit of draw¬ 
back at less than 100° of proof shall be 
determined on a wine gallon basis. The 
removal to storage of cases temporarily 
sealed, pending affixing of brand labels 
or State stamps, may be authorized by 
the assigned officer. Such temporarily 
sealed cases may be transferred in bond 
to other premises. If the mandatory in¬ 
formation required under 27 CFR Part 5 
appears on the brand label rather than 
a separate label, the brand label shall 
be affixed at the time of bottling. Brand 
labels or State stamps (if to be affixed 
before withdrawal from bond) shall be 
affixed to the bottles in the bottling-in¬ 
bond facilities: Provided, That the as¬ 
signed officer may authorize the affixing 
of such labels or stamps in the storage 
Portion of a bonded warehouse where 
the need therefor is established, if space 
and facilities for such activities are 


available and the necessary supervision 
can be provided without the assignment 
of an additional internal revenue officer. 
Spirits in cases temporarily sealed shall 
be kept apart from other spirits in the 
warehouse. 

(72 Stat. 1360, 1366; 26 U.S.C. 5206, 5233) 

Par. 27. Section 201.338 is amended to 
provide for immediate taxpayment of 
remnant cases of bottled-in-bond spirits, 
and make editorial and conforming 
changes. As amended, § 201.338 reads as 
follows: 

§ 201.338 Marking and disposition of 
remnant cases. 

If there is less than a case of bottled 
spirits remaining from a lot of spirits 
bottled, either for domestic use or for 
exportation, the remnant will be placed 
in a case and such case will be given 
the serial number of the last full case 
containing spirits in the same lot, fol¬ 
lowed by the letter “R”, thus: “100-R”: 
Provided , That where spirits, of the same 
kind and proof, produced by the same 
distiller at the same distillery during the 
same distilling season as the remnant, 
are to be bottled on the same or follow¬ 
ing business day. and are eligible for 
inclusion in the remnant case, such rem¬ 
nant case may be given the next serial 
number and held in the bottling-in-bond 
facilities, and the case filled with such 
spirits. Such remnant case, if not held 
in the bottling-in-bond facilities, shall be 
taxpaid for domestic consumption or re¬ 
moved with other cases to storage, and 
later taxpaid for domestic consumption, 
or returned to the bottling-in-bond fa¬ 
cilities when the next lot of spirits of 
the same kind, produced by the same dis¬ 
tiller, at the same distillery during the 
same distilling season is to be bottled, 
and (a) the bottles used for filling a 
complete case, if of the same proof and 
otherwise eligible, or (b) the contents 
dumped into the bottling tank and 
mingled with such other spirits for bot¬ 
tling. In any instance when a remnant 
case is removed to storage or returned to 
the bottling-in-bond facilities for use as 
provided in this section, appropriate no¬ 
tations will be made on the applicable 
Form 2629 or Form 1515, as the case 
may be. 

(72 Stat. 1366; 26 U.S.C. 5233) 

Par. 28. Section 201.340 is amended by 
changing the word “application” to “no¬ 
tice.” As amended, § 201.340 reads as 
follows: 

§ 201.340 Reniruinl cases of spirits bot¬ 
tled in bond returned to bottling-in- 
bond facilities. 

Remnant cases of spirits returned to 
the bottling-in-bond facilities for use in 
filling a complete case or dumping into 
a bottling tank shall be included in the 
notice on Form 1515, covering the with¬ 
drawal of bulk containers for bottling. 
(72 Stat. 1366; 26 US.C. 5233) 

Par. 29. Paragraph (a) of § 201.343 is 
amended to prescribe revised require¬ 
ments for completion of Form 1515. As 
amended, paragraph (a) of § 201.343 
reads as follows: 


§ 201.343 General. 

(a) Bottled alcohol. Alcohol of 190° or 
more of proof may be bottled and cased 
in the bonded warehouse under the direct 
supervision of the assigned officer. Alco¬ 
hol may be bottled in containers of 1 
gallon or less, or in bottles complying 
with the provisions of § 201.504; however, 
the proprietor is required to comply with 
the provisions of Subpart Pa of this 
part where applicable. The proprietor 
shall prepare Form 1515 for alcohol to 
be bottled in the bonded warehouse. The 
heading of Form 1515 shall be promi¬ 
nently marked writh the word “Alcohol.” 
Part I of the form will be modified and 
completed only to show the tank from 
which bottled and the proof of the alco¬ 
hol, and Part HI will be completed as 
provided in § 201.336, and the instruc¬ 
tions on the form. 

• • • • • 

(72 Stat. 1357, 1369; 26 U.S.C. 5202. 5235) 

Par. 30. Section 201.352 is amended by 
inserting the w'ord, “taxpaid” before the 
w f ord, “spirits” in the last sentence. As 
amended, § 201.352 reads as follows: 

§ 201.332 Record* and report*. 

Form 1515, appropriately modified, 
shall be prepared by the proprietor to 
cover the rebottling, relabeling, or re¬ 
stamping of bottled-in-bond spirits. 
Spirits which have not been withdrawn 
from bond or which have been returned 
to bond as provided by § 201.586 shall be 
accounted for in the same manner as 
spirits originally entered for bottling in 
bond. Form 1515 covering taxpaid bot¬ 
tled-in-bond spirits returned to a bonded 
warehouse for rebottling, relabeling, or 
restamping shall be clearly and promi¬ 
nently marked to show that the spirits 
are taxpaid, and shall identify each lot 
of spirits, showing the quantity returned, 
losses in rebottling. and the quantity 
removed. Such taxpaid spirits shall not 
be Included in any warehouse records or 
reports required by Subpart U of this 
part. 

Par. 31. Section 201.363 is amended to 
(1> prescribe revised requirements for 
withdrawals on original gage, and (2) 
make editorial changes. As amended, 

§ 201.363 reads as follows: 

§ 201.363 Withdrawal of spirits on orig¬ 
inal gage. 

When the filling or production gage is 
made under the provisions of § 201.269 
(b), spirits may be withdrawal from 
bonded premises for any lawful purpose 
on the original gage. Spirits not so filled 
or produced must be gaged when they are 
withdrawn from bonded premises on de¬ 
termination of tax. If the original gage 
w T as made by an internal revenue officer 
the spirits shall be withdrawn on such 
gage unless permission for a gage at time 
of withdrawal is obtained from the 
assistant regional commissioner. When 
spirits which are to be withdrawn on 
determination of tax on the original gage 
are transferred in bond, all copies of 
Form 236 shall be marked by the pro¬ 
prietor “Withdraw on Original Gage.” 
(72 Stat. 1357,1358; 26 U.S.C. 5202, 5204) 
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Par. 32. Section 201.364 is amended to 
make the average tare provisions appli¬ 
cable only to packages entered prior to 
the effective date of this document. As 
amended, § 201.364 reads as follows: 

§ 201.364 Determination of tare. 

When packages are to be individually 
gaged for withdrawal from bonded prem¬ 
ises, actual tare shall be determined: 
Provided , That average tare may be 
taken, when authorized under Part 186 
of this chapter and approved by the as¬ 
signed officer, for packages that were 
entered into bonded storage prior to 
(effective date). Actual or average tare 
shall be determined in accordance with 
Part 186 of this chapter. 

(72 Stat. 1358; 26 U.S.C. 5204) 

Par. 33. Section 201.368 is amended to 
(D delete requirements for preparation 
of Form 1620, and for Form 2630 except 
when packages are weighed at the time 
of shipment, and (2) make conforming 
and editorial changes. As amended, 

§ 201.368 reads as follows: 

§201.368 Consignor premises. 

(a) General. (1) Form 236 shall be 
prepared by the consignor proprietor to 
cover the transfer of spirits or denatured 
spirits in bond, pursuant to an approved 
application on Form 2609. In the case of 
denatured spirits, Form 236 shall be pre¬ 
pared as a notice of shipment. In the 
case of spirits, Form 236 shall be pre¬ 
pared as an application to the assigned 
officer for approval of the release. Ex¬ 
cept as otherwise provided herein, a 
Form 236 shall be prepared for each con¬ 
veyance. Each Form 236 shall show the 
real name (or the basic operating name 
as provided in § 201.235) of the producer 
(or the name of the importer in the case 
of imported spirits or the name of the 
packaging or bottling proprietor in the 
case of spirits of 190° of proof or more) 
and, if the spirits were produced under 
a trade name, shall also show the trade 
name under which produced. Spirits 
shall not be removed from the bonded 
premises until Form 236 (or, as author¬ 
ized in subparagraph (2) of this para¬ 
graph, an authorized shipment and de¬ 
livery order) has been submitted to the 
assigned officer and his approval re¬ 
ceived for the release of the spirits. In 
the case of pipeline transfers of spirits, 
the assigned officer shall not unlock the 
pipeline until he has approved the Form 
236. On completion of lading (or comple¬ 
tion of transfer by pipeline), the propri¬ 
etor shall execute his certificate of re¬ 
moval on all copies of Form 236, and 
dispose of the forms in accordance with 
the instructions on Form 236. 

(2) The proprietor may. on approval 
of the assistant regional commissioner, 
cover on one Form 236 all packages of 
spirits shipped by truck on the same day 
from his production facilities or storage 
facilities for deposit for storage in bond 
in another distilled spirits plant located 
in the same internal revenue region. In 
such case, the proprietor shall deliver, 
to the assigned officer at the shipping 
and delivery premises, a shipment and 


delivery order for each shipment, show¬ 
ing the number of barrels, their package 
identification numbers, the name of the 
producer, and the serial numbers of the 
Government seals (if any) applied to 
the truck. Such shipping and delivery 
order shall be properly authenticated, 
and shall constitute a complete record 
of the spirits so transferred in each 
truck each day. On completion of lading 
of the last truck for the day, the propri¬ 
etor shall complete the Form 236 and 
dispose of the form in accordance with 
the instructions on the form. 

(b) Packages. When spirits are to be 
transferred in bond in packages, the con¬ 
signor proprietor shall weigh each pack¬ 
age, except (1) when the transfer is to 
be made in a sealed conveyance, (2) 
when the individual packages have been 
securely sealed by the proprietor in a 
manner satisfactory to the assigned of¬ 
ficer, or (3) when this requirement has 
been waived by the Director on a find¬ 
ing that, because of the location of the 
premises and the proposed method of 
operation, the transfer can be made un¬ 
der the control of the assigned officer, 
and there will be no jeopardy to the reve¬ 
nue. The proprietor shall load the pack¬ 
ages into the conveyance and prepare 
the conveyance for sealing, if it is to 
be sealed. When packages are weighed 
at the time of shipment, the proprietor 
shall list the package identification num¬ 
ber of each package and its gross ship¬ 
ping weight on Form 2630. A copy of 
Form 2630 shall accompany each copy 
of Form 236. 

(c) Bulk conveyances and pipelines. 
When spirits are to be transferred in bond 
in bulk conveyances or by pipelines, the 
consignor shall gage the spirits under 
the direct supervision of the assigned 
officer and record the quantity so deter¬ 
mined on Form 236. Bulk conveyances of 
spirits shall be prepared by the proprietor 
for sealing. 

(72 Stat. 1362; 26 U.S.C. 5212) 

Par. 34. Section 201.369 is amended to 

(1) eliminate the reference to Form 1620, 

(2) revise the requirements for reporting 
losses sustained during transfer in bond, 

(3) prescribe revised requirements for 
recording receiving weights of packages 
if no Form 2630 accompanies the ship¬ 
ment, and (4) make an editorial change. 
As amended, § 201.369 reads as follows: 

§201.369 Consignee premises. 

(a) General. When spirits are received 
by transfer in bond the consignee 
proprietor shall notify the assigned officer 
who shall deliver the appropriate Form 
236. and Form 2630, if any, to the con¬ 
signee, except that where transfers are 
made under the provisions of § 201.368 
(a) (2), the assigned officer shall note the 
receipt of the spirits on his copy of the 
shipping and delivery order and, on re¬ 
ceipt, deliver to the consignee the Forms 
236 and 2630 covering the transfers for 
the day. The assigned officer shall ex¬ 
amine each sealed conveyance to deter¬ 
mine whether the seals are intact and if 
so he shall authorize the proprietor to 
remove the seals. The proprietor shall 
examine all containers, and any con¬ 


tainer bearing evidence of loss in transit 
or of loss due to theft shall be held until 
released by the assigned officer. Spirits 
after examination (and, if held, after 
release by the assigned officer) shall be 
deposited in the warehouse immediately, 
or, if the spirits are to be redistilled, they 
shall be deposited in the production facil¬ 
ities immediately. After execution on the 
transfer forms of his receipt of the ship¬ 
ment of spirits (including denatured 
spirits), the consignee shall return the 
form or forms to the assigned officer. 
Losses shall be determined and reported 
on Form 236, by the assigned officer, with 
a notation (by package identification 
numbers for packages or serial numbers 
for cases) as to the apparent cause 
thereof. 

(b) Packages. When spirits are re¬ 
ceived in packages, the consignee pro¬ 
prietor shall w r eigh each package, ex¬ 
cept (1) when the transfer is made in a 
sealed conveyance and the seals are in¬ 
tact on arrival, (2) when the individual 
packages have been sealed by the con¬ 
signor proprietor and are intact on ar¬ 
rival, or (3) when the requirement for 
weighing the packages at the consignor 
premises has been waived under the 
provisions of § 201.368(b) (3). If Form 
2630 accompanies the shipment, the con¬ 
signee proprietor shall record the receiv¬ 
ing weight of each package on the Form 
2630. If no Form 2630 accompanies the 
shipment, the consignee proprietor shall 
prepare a list showing the package iden¬ 
tification number of each package and 
its receiving weight and attach one copy 
to each copy of Form 236 in his posses¬ 
sion. All packages in a sealed conveyance 
on which the seals are not intact, on ar¬ 
rival, and all packages not intact on re¬ 
ceipt, shall be segregated, after weigh¬ 
ing, and held until released by the 
assigned officer. When denatured spirits 
are received in packages, the consignee 
proprietor shall prepare Form 1467. ap¬ 
propriately modified, to record their de¬ 
posit on bonded premises; a separate 
sheet shall be used for each formula 

(c) Bulk conveyances and pipelines. 
When spirits are received in bulk con¬ 
veyances or by pipeline, the consignee 
shall gage the spirits under the direct 
supervision of the assigned officer and 
record the gage on Form 236: Provided, 
That the assistant regional commissioner 
may waive the requirement for gaging 
spirits on receipt by pipeline if he finds 
that, because of the location of the 
premises, the transfer can be made un¬ 
der the control of assigned officers, and 
there will be no jeopardy to the revenue. 
(72 Stat. 1358, 1362; 26 U.S.C. 5204. 5213) 

Par. 35. Section 201.370 is amended by 
deleting the requirement for furnishing 
a list of serial numbers of packages or 
cases to be dumped. As amended, 
§ 201.370 reads as follows: 

§ 201.370 Removal of spirits from slor* 
age for reclistillution. 

A proprietor intending to remove 
spirits (including denatured spirits) 
from storage to production facilities on 
the same bonded premises for redistilla¬ 
tion, in accordance with the provisions 
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of §§ 201.272 and 201.273, shall prepare 
Form 2629 to cover such removal. Each 
lot of spirits (except bottled spirits) shall 
be gaged by the proprietor under the 
direct supervision of the assigned officer. 
Such gage may be made either in the 
storage or the production facilities and 
shall be reported on Form 2629. The 
packages or cases shall be examined 
by the proprietor, and if any package or 
case bears evidence of loss due to theft 
or unauthorized destruction, or loss in 
excess of normal storage losses, such 
package or case shall not be dumped un¬ 
til released by the assigned officer; Form 
2629 shall be amended when necessary. 
Packages or cases shall not be dumped 
until the assigned officer has given his 
approval therefor. Before removing the 
spirits from storage, Form 2629 shall be 
submitted to the assigned officer for his 
approval. 

Par. 36. Section 201.371 is amended to 
(1) provide for identification of spirits 
treated with oak chips on Form 179, and 
(2> make conforming and editorial 
changes. As amended, § 201.371 reads as 
follows: 

§201.371 Application. 

Spirits to be withdrawn from bonded 
premises on determination of the tax 
thereon shall be in such containers or 
cases as are prescribed in this part. The 
proprietor of the bottling premises to 
which the spirits are to be removed or 
the proprietor of the bonded premises 
from which the spirits are to be with¬ 
drawn. shall make application of Form 
179 for tax determination and with¬ 
drawal. When spirits are to be withdrawn 
on determination of tax, the tax thereon 
shall be paid before removal of the spirits 
from the bonded premises unless the 
proprietor making application for the 
withdrawal has furnished bond on Forms 
2613, 2614, or Form 2615 to secure pay¬ 
ment of tax. When the spirits are to be 
withdrawn by the proprietor of bottling 
premises from bonded premises not on 
the same plant premises, he shall, on 
execution of his portion of the applica¬ 
tion on Form 179, deliver one copy to 
the assigned officer at such bottling 
premises and forward the remaining 
copies of the form to the proprietor of the 
bonded premises. Form 179 shall be noted 
by the proprietor of the bonded premises 
to identify spirits that have been treated 
with oak chips. When the proprietor of 
bottling premises intends to withdraw 
spirits which are to be bottled in bond 
after tax determination as provided in 
5 201.114, he shall specify on Form 179 
the purpose for which the spirits are be¬ 
ing withdrawn. On completion of the 
application the proprietor of the bonded 
premises shall deliver all copies of the 
application to the assigned officer at his 
premises. When an alternating proprie¬ 
tor has been authorized pursuant to 
5 201.174 to commence operations of 
bottling facilities at a specified future 
time, he may apply for the withdrawal of 
spirits from bond on Form 179 in antici¬ 
pation of such commencement of opera¬ 
tions, but spirits so applied for will not be 


PROPOSED RULE MAKING 

eligible for loss allowance or bottling in 
bond after tax determination unless such 
spirits are withdrawn directly from bond 
and unless such spirits are received on 
his bottling premises during the time he 
is authorized to operate such premises. 
(72 Stat. 1363; 26 UJS.C. 5213) 

Par. 37. Section 201.372 is amended to 
(1) revise the requirements for execution 
of agreement to pay or prepay tax on 
Form 179, (2) add references to Part 170, 
and (3) make editorial changes. As 
amended, § 201.372 reads as follows: 

§ 201.372 Proprietor’s statement. 

When tax is to be paid pursuant to a 
return on Form 2522 or on Form 4077, 
the proprietor making application for the 
withdrawal shall execute on all copies 
of Form 179 a statement in which he 
(a) agrees to pay, in accordance with 
law and this part, the amount of tax 
shown on the form, or to be shown 
thereon, and (b) certifies, under the pen¬ 
alties of perjury, that he is not in default 
in any payment of tax chargeable against 
his bond, Forms 2613, 2614, or Form 
2615, as applicable, and that the penal 
sum of such bond (1) is in the maximum 
penal sum or (2) is sufficient to cover 
such amount in addition to all other 
amounts chargeable against such bond. 
When tax is to be prepaid on return 
Form 2521, the proprietor making appli¬ 
cation for the withdrawal shall execute 
on all copies of Form 179 a statement 
that the tax is to be prepaid. Statements 
relative to agreement to pay, or to pre¬ 
payment of, tax shall be executed at the 
time Form 179 is initiated. The full 
amount of tax determined shall, as to 
proprietors of bonded premises, be in¬ 
cluded for payment in a tax return on 
Form 2522 or Form 2521, filed as pro¬ 
vided in §§ 201.383 and 170.45 of this 
chapter, or, as to proprietors of bottling 
premises, be included for payment in a 
tax return on Form 4077 or Form 2521 
as provided in §§ 170.46 and 170.51 of this 
chapter. Nothing in this part shall be 
construed as precluding an adjustment 
after taxpayment, pursuant to law and 
regulations, of any overpayment or 
underpayment of tax. 

Par. 38. Section 201.373 is amended to 
(1) revise requirements for use of Form 
2630 and (2) make a clarifying change. 
As amended, § 201.373 reads as follows: 

§201.373 Packages. 

When spirits in packages are to be 
withdrawn from bonded premises on de¬ 
termination of tax on the basis of in¬ 
dividual package gage, each package 
shall be gaged unless the tax is to be de¬ 
termined on the original gage. When the 
packages are to be withdrawn, the pro¬ 
prietor shall prepare Form 2630, com¬ 
pleting only the heading of the form and 
inserting the package identification 
number of each package and, when the 
packages are to be regaged by the aver¬ 
age tare method as provided in § 201.364, 
the filling tare for each package, and 
deliver the form to the assigned officer 
with Form 179. Spirits in wooden pack¬ 
ages shall be gaged by the assigned offi¬ 
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cer and reported on Form 2630. Spirits 
in metal packages which are to be tax 
determined on other than the original 
gage, shall be gaged by the proprietor 
(under the direct supervision of an as¬ 
signed officer) and reported on Form 
2630 which shall be delivered, with Form 
179, to the assigned officer. Spirits in 
wooden packages filled from storage 
tanks for tax determination shall be 
gaged and reported on Form 2630 by an 
assigned officer on receipt of Form 179; 
metal packages so filled shall be gaged 
funder the direct supervision of an as¬ 
signed officer) and reported on Form 
2630 by the proprietor, and the proprie¬ 
tor shall deliver Form 2630 to such offi¬ 
cer with Form 179. In the case of spirits 
of less than 190° of proof, the date of 
original entry shall be shown on Form 
2630. In the case of spirits mingled pur¬ 
suant to section 5234(a)(1)(C). IRC 
(homogeneous spirits) the dates of origi¬ 
nal entry of the oldest and the youngest 
spirits in the mingled spirits shall be 
shown. On completion of gage (if any) 
and computation of tax, the assigned of¬ 
ficer will return Forms 179 and 2630 to 
the proprietor. 

(72 Stat. 1368, 1362; 26 U.S.C. 5204, 5213) 

Par. 39. Section 201.378 is amended in 
its entirety. As amended, § 201.378 reads 
as follows: 

§201.378 Withdrawal procedure; bond* 
ed premises. 

The spirits to be taxpaid shall be in¬ 
spected or gaged and the amount of tax 
found due shall be entered on Form 179 
by the assigned officer. If the tax is to be 
prepaid, as indicated by the withdraw¬ 
ing proprietor on Form 179, the assigned 
officer will inform the proprietor from 
whose premises the spirits are being 
withdrawn of the amount of tax deter¬ 
mined. The proprietor will deliver to the 
assigned officer the prepayment return, 
Form 2521, with remittance, or when pre¬ 
payment is made in cash to the district 
director, the proprietor will deliver a re¬ 
ceipted Form 2521 to the assigned offi¬ 
cer. Once the tax is prepaid, or, if the 
tax is not to be prepaid, and the bond of 
the withdrawing proprietor is adequate, 
the assigned officer wall execute his 
statement of tax determination, release 
the spirits in accordance with § 201.385, 
retain one copy of Form 179, and return 
the original and remaining copies and 
any accompanying reports to the pro¬ 
prietor as authority to remove the 
spirits from bonded premises. At the 
time of removal the proprietor will as¬ 
sign to and enter on each Form 179 a 
release number, assigned in serial order, 
starting with “1” for the first such form 
eaGh calendar year. Distribution of Form 
179 will be made according to instruc¬ 
tions on the form. 

§201.379 [Revoked] 

Par. 40. Section 201.379 is revoked. 

Par. 41. The heading and text of § 201.- 
385 are amended to (1) eliminate refer¬ 
ence to the release of spirits by the as¬ 
signed officer, and (2) make clarifying 
and editorial changes. As amended, 
§ 201.385 reads as follows: 


FEDERAL REGISTER, VOL. 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 





20846 


PROPOSED RULE MAKING 


§ 201.385 Removal of spirits on lax de¬ 
termination. 

No spirits shall be removed from 
bonded premises, except as otherwise 
provided by law, unless the tax thereon 
has been determined. If the Form 179, 
and Form 2521 (if required) with remit¬ 
tance, are in order and cover the full 
amount of the tax on the spirits to be 
withdrawn, the assigned officer shall exe¬ 
cute his certificate of tax determination 
authorizing the removal of the spirits. 
The assigned officer shall not execute his 
certificate of tax determination where a 
proprietor of bottling premises, whose 
bond on Form 2614 or 2615 is not in the 
maximum penal sum, has assumed liabil¬ 
ity for the tax on the spirits, and the tax 
is greater than the amount shown on 
Form 179 as charged against his bond. 
If Form 2521 has been filed with the dis¬ 
trict director, as required by § 201.383(b), 
the certificate regarding tax determina¬ 
tion shall not be executed before the 
assigned officer has received a receipted 
copy of the return from the district 
director. When a proprietor of bottling 
premises has made application for with¬ 
drawal of spirits for bottling in bond 
after tax determination, the assigned 
officer shall not execute his certificate of 
tax determination unless the spirits to be 
withdrawn meet the aging and packag¬ 
ing requirements prescribed for spirits to 
be bottled in bond and are otherwise 
eligible. On execution of the certificate 
of tax determination authorizing removal 
of the spirits the assigned officer shall is¬ 
sue distilled spirits stamps for packages 
or bulk conveyances of spirits to be re¬ 
moved from bonded premises. Distilled 
spirits stamps shall be affixed, canceled, 
and protected in the manner provided in 
Subpart Q of this part. When the distilled 
spirits stamps have been affixed by the 
proprietor to the containers and the 
containers have been properly marked, 
they shall be immediately removed from 
the bonded premises. When spirits are to 
be removed by pipeline, the appropriate 
Form 179. after execution of the certifi¬ 
cate of tax determination shall be at¬ 
tached to the gage tank, and shall re¬ 
main thereon until the spirits have been 
removed from the tank. Spirits bottled in 
bond before determination of tax winch 
are to be withdrawn from bonded prem¬ 
ises on determination of tax may be so 
withdrawn subsequent to bottling, with¬ 
out being returned to the storage portion 
of the bonded warehouse, if the pro¬ 
prietor executes Form 179 in advance of 
withdrawal to cover a specific quantity of 
such spirits that shall be equal to or 
more than the quantity of spirits he ex¬ 
pects to withdraw. In such case the as¬ 
signed officer shall execute the certificate 
of tax determination only if he is satis¬ 
fied that adequate means and methods 
are provided for accurately ascertaining 
the quantities of spirits to be so with¬ 
drawn at time of bottling and that the 
Form 179 is otherwise in order. On com¬ 
pletion of the withdrawal covered by 
Form 179, the proprietor shall complete 
the forms, identifying the cases and 
showing the actual quantity of spirits so 
withdrawn (and any adjustments): such 
information shall be verified by the as¬ 


signed officer. When any spirits have 
been removed from the bonded premises 
as provided in this section, the proprietor 
shall execute, under the penalties of per¬ 
jury, the statement of removal on all 
copies of Form 179 and distribute them 
in accordance with the instructions on 
the form. 

Par. 42. Section 201.387 is amended to 
delete the requirement for preparing (1) 
Form 1620 to cover wine spirits removed 
in cases, and (2) Form 2630 to cover 
wine spirits removed in packages on orig¬ 
inal gage. As amended, § 201.387 reads as 
follows: 

§ 201.387 Withdrawals of spirits for ase 
in wine production. 

Wine spirits withdrawn without pay¬ 
ment of tax for use in wine production 
may be removed in approved containers 
for shipment to a bonded wine cellar on 
receipt of an approved application, Form 
257, submitted by the proprietor of the 
bonded wine cellar in accordance with 
the provisions of Part 240 of this chap¬ 
ter. Each package of wine spirits (unless 
withdrawn on the original gage) and 
each lot of wine spirits transferred by 
pipeline or by bulk conveyance shall be 
gaged by the proprietor under the direct 
supervision of the assigned officer: Pro¬ 
vided, That spirits transferred by pipe¬ 
line may be so gaged on the bonded wine 
cellar premises. Form 2629 shall be pre¬ 
pared by the consignor to cover each re¬ 
moval of wine spirits pursuant to an ap¬ 
proved Form 257. When wine spirits in 
packages are to be removed (unless to be 
withdrawal on the original gage), the 
consignor shall also gage the packages 
and prepare Form 2630. Bulk convey¬ 
ances shall be prepared by the proprietor 
for sealing and each such conveyance 
shall bear a label, dated and signed by 
the proprietor, showing the intended use 
of the wine spirits and the name and 
plant number of the consignor and the 
name and registry number of the con¬ 
signee. When the gage (if any') has been 
completed, and the containers have been 
marked, and appropriate entries have 
been made in the gage report by the as¬ 
signed officer, he shall release the spirits. 

(72 Stat. 1362. as amended, 1382, as 
amended; 26 U.S.C. 5214. 6373) 

Par. 43. A new section, § 201.513a, is 
inserted, immediately following § 201.513, 
to read as follows: 

§ 201.513a Package identUicalion num¬ 
bers. 

(a) General. Packages of spirits shall 
when filed on bonded premises atfer ( ef¬ 
fective date) be marked with a package 
identification number, consisting of a lot 
identification and serial number as fol¬ 
lows: 

(1) A lot identification representing 
the date the package is filled, and con¬ 
sisting, in the order shown, of— 

(i) The last two digits of the calendar 
year; 

(ii) An alphabetical designation from 
“A’* through "L’\ representing January 
through December, in that order; 

(iii) The digits corresponding to the 
day of the month; and 


(iv) When more than one lot is filled 
into packages during the same day, for 
successive lots after the first lot, a letter 
suffix, in alphabetical order, with “A ’ 
representing the second lot, “B” repre¬ 
senting the third lot, and so forth. 

The first three lots filled into packages 
on March 4, 1972, would be identified as 
“72C04 ” “72C04A," “72C04B.” The lot 
identification for packages of spirits so 
filled shall, when applicable, be preceded 
by a distinguishing prefix as provided in 
§ 201.514(a). 

(2) A serial number for each package 
of spirits within a lot consecutively num¬ 
bered by the proprietor commencing 
with 44 1” for each lot and appearing ad 
jacent to the lot identification, as 
“72C04-1”, *'72C04A-25’\ 

(b) Packages constituting a lot. Pack¬ 
ages of spirits filled on bonded premises 
during any one day shall be given the 
same lot identification subject to the fol¬ 
lowing conditions: 

(1) They are of the same type and 
either are of the same rated capacity or 
are uniformly filled with the same quan¬ 
tities by weight or other method ap¬ 
proved by the Director as provided in 
§ 201.269 and which is acceptable to the 
assistant regional commissioner; 

(2) They are filled with spirits of the 
same kind and same proof; 

(3) In the case of domestic spirits, 
they are filled writh spirits which were 
produced by the same distiller at the 
same distillery, except that this condi¬ 
tion shall not apply to spirits of 190 or 
more of proof, spirits mingled under 
§ 201.298 or § 201.299, or to beverage rums 
or brandies blended under § 201.307; 

(4) If they are filled writh spirits of 
less than 190° of proof, the spirits are of 
the same age and have the same date of 
original entry; and 

(5) In the case of spirits imported or 
brought into the United States, they are 
filled with spirits meeting the require¬ 
ments for mingling for imported spirits. 
Puerto Rican spirits, or Virgin Islands 
spirits, as applicable. 

Any remnant package shall itself con¬ 
stitute a lot. 

(c) Waiver of requirement for serial 
numbers. Notwithstanding the provisions 
of paragraph (a) of this section, the as¬ 
sistant regional commissioner may, upon 
application in duplicate from the proprie¬ 
tor. waive the requirement for assigning 
serial numbers to packages of spirits at 
the time of filling or receipt on bonded 
premises if he finds that the revenue will 
not be jeopardized, or administrative dif¬ 
ficulties caused, by such waiver. When 
such w'aiver has been granted, the lot 
identification shall constitute the pack¬ 
age identification number: Provided. 
That when it becomes necessary, as a 
result of a transaction (such as the 
transfer in bond of the packages in an 
unsealed conveyance, withdrawal of the 
packages from bond on the basis of an 
individual package gauge, et cetera ) oc¬ 
curring after deposit of such unnum¬ 
bered packages, the proprietor who is 
conducting the transaction shall consec¬ 
utively number each package involved 
in the transaction and such number, in 
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conjunction with the lot identification, 
shall thereafter constitute the package 
identification number. 

Par. 44. Section 201.514 is amended to 
make conforming changes respecting the 
newly prescribed package identification 
system. As amended, § 201.514 reads as 
follows: 

§201.514 Numbering of packages and 

cases* 

Packages of spirits filled on bonded 
premises shall be consecutively num¬ 
bered by the proprietor commencing 
with “1” for each lot of packages filled, 
as provided in § 201.513a. Packages of 
spirits filled on bottling premises, pack¬ 
ages of denatured spirits, packages con¬ 
taining more than 5 gallons of com¬ 
pletely denatured alcohol, and cases con¬ 
taining bottles or other containers of 


spirits (including denatured spirits) 
shall, when filled, be consecutively num¬ 
bered in a separate series by the pro¬ 
prietor commencing with “1” in each 
series of serial numbers, except any series 
of such numbers in use may be contin¬ 
ued, but in any such case the prefix re¬ 
quired by paragraph (a) of this section 
shall be used. When the numbering in 
any series reaches “1,000,000.” the pro¬ 
prietor may recommence the series: 
Provided , That a recommenced series for 
packages of spirits filled on bottling 
premises or for packages of denatured 
spirits shall be given an alphabetical 
prefix or suffix. 

(a) The identification numbers for 
packages filled on bonded premises, or 
the serial numbers for packages of spir¬ 
its filled on bottling premises shall be 
given applicable prefixes as follows: 


Packages of spirits 


Distinguishing prefix Examples of 

identification Nos.» 


(1) Full'd from production facilities.None... 

(2) Filled from bonded storage facilities, spirits of T and identification of plant.. 
less than 19CP of proof. 

(3) Filled from bonded storage facilities, spirits of T. 

1W 3 of proof or more. 

(4) Filled on bottling premises.BP..... 

(51 Minted under § 201.301.CS and identification of plant. 

(6) Minified under $ 201.297.— CP and identification of plant. 

(7) Blended under J§ 201.307 and 201.308. BL. 


72C15-1,72C 15-2. 
T-12-Iud-72C15-1. 

T-72C15-1. 

BP-1. BP-2. 

C S -12-1 nd-?2C 15-1. 
CP-12-1 nd-72C15-l. 
BL-72C15-1. 


> Examples illustrate numbering at DSP-Ind-12 for packages filled on Mar. 15,1972. 


(b) Further, cases of spirits bottled in 
bond on bonded premises, cases of spir¬ 
its bottled in bond on bottling premises, 
and cases of spirits otherwise bottled 
shall be numbered in separate series. The 
proprietor may establish more than one 
series of serial numbers for cases on 
either bonded or bottling premises where 
more than one bottling unit is used and 
each series is distinguished from each 
other by the use of alphabetical prefixes 
or suffixes. For additional identification, 
separate series of serial numbers, dis¬ 
tinguished from each other by the use 
of alphabetical prefixes or suffixes, may 
be established to identify size of bottles, 
brand names, or other information, on 
written application (in triplicate) to, and 
approval of, the assistant regional com¬ 
missioner. Remnant cases shall be given 
the serial number of the last full case 
followed by the letter R. 

(72 Stat. 1360; 26 U.S.C. 5206) 

Par. 45. Section 201.516 is amended to 
make conforming changes respecting the 
newly prescribed package identification 
system, and editorial changes. As 
amended, § 201.516 reads as follows: 

§ 201.516 Marks on packages of spirits 
filled on bonded premises. 

*a) General. Except as otherwise pro¬ 
vided in this part packages of spirits 
niied on bonded premises shall be 

marked with— 

The name of the producer, or his 
«ade name as provided in paragraph (e) 

of this section; 

<2) The plant number of the producer, 
such as “DSP-KY-708”; 

Af J* 1 ® °* spirits or, In the case 

01 distillates removed under § 201.275, 


the kind of distillates such as “Grape 
distillate.” “Peach distillate,” etc.; 

(4) The package identification num¬ 
ber; 

(5) The date of original entry, if other 
than the date incorporated in the lot 
identification; 

(6) “BSA,” “OC” or “QA” when 
spirits are treated with caramel or oak 
chips or are subjected to a quick-aging 
process, as the case may be; 

(7) The rated capacity of the package 

in gallons shown as “RC_G”. 

(b) Spirits of 190° or more of proof. 
In the case of spirits of 190° of proof or 
more, the date of original entry need not 
be shown. If packages of such spirits are 
filled by other than the producer, the 
name (or trade name) and plant num¬ 
ber of the packaging proprietor shall be 
substituted for that of the producer. 

(c) Packages of heterogeneous spirits. 
Packages of heterogeneous spirits, 
mingled under the provisions of § 201.298 
and filled for immediate removal, shall 
be marked as provided In paragraph 
(a) of tills section (except subparagraph 
(5)), except that the name and plant 
number of the packaging proprietor 
shall be shown in lieu of the producer. 
The kind of spirits shall be shown as 
“Heterogeneous Whisky,“ “Heterogene¬ 
ous Rum,“ etc., for spirits of the same 
kind, and as “Heterogeneous Spirits” for 
spirits of different kinds. Packages so 
filled shall also be marked to show the 
proof gallons. 

(d) Packages of homogeneous spirits. 
Packages filled as provided in § 201.384 
and which contain homogeneous spirits, 
shall, in addition to the marks required 
by paragraph (a) of this section, be 
marked to show that they are consoli¬ 
dated packages, the plant number of the 


premises at which filled, the kind of co¬ 
operage in which the spirits were stored, 
and the number of months the youngest 
spirits in the lot were stored in such 
cooperage. 

(e) Real or trade names. The pro¬ 
ducer’s real name, or any trade name au¬ 
thorized (as provided in § 201.146) at the 
time of production, may be placed on any 
package filled at the time of production 
gage, or at the time of original packaging 
of the spirits in wood when, as provided 
in § 201.270, the spirits were not filled 
into wooden packages at the time of 
production gage. When spirits have been 
mingled under § 201.297 or § 201.301, the 
proprietor may use any of the names rep¬ 
resented in the mingled spirits, but no 
other name, as the name of the producer 
to be marked on packages filled with such 
mingled spirits: Provided , That if the 
proprietor was the actual producer of the 
spirits he may in any case use his real 
name. When spirits have been mingled 
under § 201.297 and are not eligible for 
bottling in bond, the name of the pro¬ 
ducer marked on the package shall be 
followed by the letter “X” to evidence 
such ineligibility of the spirits. 

(72 Stat. 1360; 26 UJS.C. 5206) 

Par. 46. A new section, § 201.517a, is 
added, immediately following § 201.517, 
to read as follows: 

§ 201.517a Authorized abbreviations to 
identify spirits. 

The following abbreviations may be 
used, either alone or in conjunction with 
descriptive words, to identify the kind 
of spirits on transaction forms and 
records: 


Kind of Spirits: 

Alcohol_ 

Brandy_ 

Bourbon whisky. 
Canadian whisky. 

Corn Whisky_ 

Grain spirits_ 

Irish whisky_ 

Light whisky.... 

Malt whisky_ 

Neutral spirits... 

Rye whisky_ 

Scotch whisky_ 

Tequila_ 

Vodka. 

• Whisky_ 


Abbreviation 

.— A 

..BR 

_BW 

.CNW 

..CW 

-GS 

.IW 

..LW 

.MW 

.NS 

.RW 

..SW 

.TEQ 

..V 

..W 


Par. 47. Section 201.518 is amended to 
prescribe revised requirements for new 
packages, when spirits are transferred 
from one package to another, and make 
an editorial change. As amended, § 201.- 
518 reads as follows: 

§201.518 Change of packages. 

When spirits are transferred from one 
package to another as authorized in 
§ 201.295, each new package shall be 
given the same package identification 
number, marks, and brands as the origi¬ 
nal package except the gross weight and 
tare, if any. The proprietor shall prepare 
and sign a label to be affixed to the head 
of each new package in the manner pre¬ 
scribed for affixing distilled spirits 
stamps. The label shall be in the fol¬ 
lowing form: 
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The spirits in this- 

(Kind of cooperage) 

_package identifica- 

(Barrel or drum) 

tlon No. _, were transferred from a 

(Kind of cooperage) (Barrel or drum) 

on _, under authority dated 

(Date) 


(Proprietor) 

Par. 48. Section 201.524 is amended to 
permit additional data to be shown on 
the Government head or side of pack¬ 
ages. As amended, § 201.524 reads as 
follows: 

§ 201.524 Additional marks on portable 
containers. 

In addition to the other marks required 
by this part, portable containers (other 
than bottles enclosed in cases) of spirits 
(including denatured spirits, as applica¬ 
ble) to be withdrawn from the bonded 
premises— 

(a) Without payment of tax, for ex¬ 
port. transfer to customs manufacturing 
bonded warehouses, transfer to foreign- 
trade zones or supplies for certain vessels 
and aircraft shall be marked as provided 
in Part 252 of this chapter; 

(b) On determination of tax shall be 
marked, if wooden packages, with the 
words “Rinsed” or “Not Rinsed”; if 
rinsed, the temperature of the water used 
shall be shown as provided in § 201.377; 
or 

(c) Tax-free alcohol shall be marked 
to show the number of the permit of 
the tax-free user, the date of withdrawal, 
and the purpose of withdrawal, as, for 
example, “Hospital Use,” “Scientific Pur¬ 
poses,” “Use of U.S.” 

The proprietor may show on the Govern¬ 
ment head or side other information 
such as brand or trade name; caution 
notices and other material required by 
Federal, State or local law or regulations; 
wine or proof gallons; and plant control 
data: Provided, That such marks or at¬ 
tachments do not conceal, obscure, inter¬ 
fere with or conflict with the markings 
required by this subpart. 

(72 Stat. 1360; 26 U.S.C. 5206) 

Par. 49. Paragraph (c) of § 201.549 is 
amended to provide for showing package 
identification numbers on distilled spir¬ 
its stamps. As amended, paragraph (c) 
of § 201.549 reads as follows: 

§ 201.549 General. 

• • • • • 

(c) Information on stamp. The pre¬ 
scribed distilled spirits stamp is serially 
numbered. It shall be marked, in the 
space provided, by the proprietor with¬ 
drawing or removing the spirits, to show 
the name and plant number of such pro¬ 
prietor, the date of affixing the stamp 
to the container, and the serial number 
or package identification number, as ap¬ 
plicable, of the container. When spirits 
are withdrawn under the provisions of 
§ 201.386(a)-(d) the proprietor shall in¬ 
sert the word “Export” on the stamp. 
When spirits are removed from bottling 
premises the proprietor shall insert on 
the stamp the words “Filled on Bottling 


Premises” and if the spirits have been 
rectified he shall also insert the words 
“Rectified Product.” 

(72 Stat. 1358, 1393; 26 U.S.C. 5205, 5522) 

Par. 49a. Section 201.551 is amended to 
include “other containers” and to refer 
to package identification numbers. As 
amended, § 201.551 reads as follows: 

§ 201.551 Reslnmping packages, convey¬ 
ances, or other containers. 

Any package, conveyance, or other 
container of spirits which lias been duly 
stamped with a distilled spirits stamp, 
but from which the stamp has been lost 
or destroyed by accident, shall, except as 
otherwise provided in this chapter, be re¬ 
stamped with another distilled spirits 
stamp. Applications for such restamping 
shall be made in writing, in triplicate, 
to the assistant regional commissioner 
for the region in which the package, 
conveyance or other container to be re¬ 
stamped is located. The application shall 
set forth the following: 

(a) The package identification number 
or serial number, as applicable, of each 
package, conveyance or other container 
(and proprietor’s name thereon); 

(b) The location of the package, con¬ 
veyance, or other container; 

(c) A description of the content; 

(d) The applicant’s interest in the 
property; 

<e> The tax status of the spirits (sup¬ 
ported by certified copies of the with¬ 
drawal forms); 

(f) Statement by the applicant (or per¬ 
son having knowledge of the facts) that 
the package, conveyance, or other con¬ 
tainer was once duly stamped (and evi¬ 
dence thereof); and 

(g) The circumstances connected with 
the destruction or loss of the stamps. 

The application shall be executed under 
the penalties of perjury. If the assistant 
regional commissioner is satisfied that 
the package, conveyance, or other con¬ 
tainer had been properly stamped, and 
that the loss or destruction of such stamp 
is satisfactorily explained, he will issue, 
or cause to be issued, a distilled spirits 
stamp for the package, conveyance, or 
other container. 

(72 Stat. 1358; 26 U.S.C. 5205) 

Par. 50. Section 201.587 is amended to 
(1) delete the requirement for recording 
packages and cases on Forms 2630 and 
1620, respectively, when returned to 
storage, and (2) provide for destruction 
of stamps on returned containers of 
spirits previously removed for export. As 
amended, § 201.587 reads as follows: 

§ 201.587 Procedure al plant. 

The receipt and deposit of denatured 
spirits, recovered denatured spirits, re¬ 
covered articles, articles, and spirits resi¬ 
dues, shall be under the general supervi¬ 
sion of the assigned officer; the receipt 
and deposit of other spirits returned to 
bonded premises shall be under the di¬ 
rect supervision of the assigned officer. 
The proprietor shall, at the time of re¬ 
ceipt, determine, by gage when necessary, 
the quantity of the spirits, denatured 
spirits, recovered denatured spirits, re¬ 


covered articles, articles, and spirits resi¬ 
dues, and prepare a report thereof on 
Form 2629 or Form 2612, as appropriate. 
When containers of spirits are emptied, 
the proprietor shall comply with the ap¬ 
plicable provisions of § 201.531. When 
containers of spirits removed for export 
are returned to bond pending subsequent 
removal for a lawful purpose, the export 
marks shall be effaced and the stamps, 
if any, shall be destroyed. If the ship¬ 
ment was made pursuant to Form 1473. 
the proprietor shall execute the certifi¬ 
cate of receipt on such form and for¬ 
ward the original thereof to the assistant 
regional commissioner through the as¬ 
signed officer. Spirits recovered by the 
redistillation of denatured spirits, re¬ 
covered denatured spirits, recovered ar¬ 
ticles, articles, and spirits residues may 
not be withdrawn from bonded premises 
except for industrial use or after dena- 
turation thereof. All spirits redistilled 
under the provisions of this subpart shall, 
subject to the provisions of this subpart, 
be treated the same as if such spirits 
had been originally produced by the re¬ 
distiller and all provisions of this part 
and Chapter 51,1.R.C., applicable to the 
original production of distilled spirits, 
shall be applicable thereto. The receipt, 
redistillation, storage, and disposition, as 
applicable, of spirits, denatured spirits, 
recovered denatured spirits, recovered 
articles, articles, and spirits residues 
shall be recorded in the appropriate rec¬ 
ords and reports of the proprietor as pre¬ 
scribed in Subpart U of this part. Except 
as otherwise provided in this subpart, all 
spirits (including denatured spirits) re¬ 
turned to bonded storage may be with¬ 
drawn for any purpose authorized by this 
part and chapter 51, I.R.C. Nothing in 
this section shall be construed as affect¬ 
ing any provision of law or regulations 
relating to the labeling, marking, brand¬ 
ing, or identification of distilled spirits. 
(72 Stat. 1362, as amended, 1365, as amended; 
26 U.S.C. 5214, 5223) 

Par. 51. Paragraph (c) of § 201.603 
is amended to provide for package identi¬ 
fication numbers on sample schedules, 
and make an editorial change. As 
amended, paragraph (c) of § 201.603 
reads as follows: 

§ 201.603 Schedule of samples. 

* * • * • 

(c) The place from which the sample 
is to be removed, or, in the case of a 
package, the package identification num¬ 
ber or serial number, as applicable, and 
the location of the package and the name 
and plant number of the packaging pro¬ 
prietor if other than the one taking the 
sample; 

• • • • • 

(72 Stat. 1362, as amended, 1382, as amended; 
26 U.S.C. 5214, 5373) 

Par. 52. Section 201.606 is amended to 
(1) require the proprietor to prepare 
Form 1615, (2) require identification of 
Forms 2521 covering prepaid samples on 
the semimonthly report of taxable sam¬ 
ples, and (3) make editorial changes. As 
amended, § 201.606 reads as follows: 


FEDERAL REGISTER, VOL. 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 














PROPOSED RULE MAKING 


20849 


§ 201.606 Taxable samples. 

* Samples taken of spirits in bond which 
are used for purposes other than testing 
or laboratory analysis, and samples with¬ 
drawn free of tax in excess of any limi¬ 
tations, as provided in § 201.601, are tax¬ 
able The proprietor shall prepare a re¬ 
port on Form 1615 of all taxable sam¬ 
ples withdrawn. If the proprietor is 
qualified to defer payment of the tax, 
the tax due on samples shall be included 
in the proprietor’s tax return on Form 
2522 for the period in which the samples 
^ere withdrawn. If a proprietor is not 
qualified to defer the payment of tax, the 
tax on samples shall be paid by return 
on Form 2521 and the semimonthly re¬ 
port of taxable samples, required by 
§ 201.631a, shall be modified to indicate, 
for each sample upon which the tax has 
been prepaid, the serial number of the. 
applicable Form 2521. 

I (72 Stat. 1362, as amended, 1382, as amended: 
26 U.S.C. 6214. 6373) 

Par. 53. Paragraph (f) of § 201.607 is 

j amended by changing the word “fourth” 
to “second.” As amended, paragraph (f) 
of § 201.607 reads as follows: 

§201.607 Labels. 

♦ • • • • 

(f) Whether taxable or free of tax, 
and If taxable, the proof gallon content 
to the second decimal place; 


(72 Stat. 1362. as amended. 1382, as amended; 
26 US.C. 6214, 6373) 

Par. 54. Section 201.612 is amended by 
adding provisions for maintaining rec¬ 
ords on data processing equipment. As 
amended, § 201.612 reads as follows: 

I §201.612 Maintenance and preservation 
of records. 

Records required by this part shall be 
kept by the proprietor at the plant where 
the operation or transaction occurs and 
shall be available for inspection by any 
Internal Revenue officer during business 
hours. Whenever any record, because of 
its condition, becomes unsuitable for its 
intended or continued use, the propri¬ 
etor shall reproduce such record, by a 
process approved by the Director under 
§201.616 for reproducing records, and 
such reproduction shall be treated and 
considered for all purposes as though 
it were the original record, and all pro¬ 
visions of law applicable to the original 
shall be applicable to such reproduction. 
Records required by this part shall be 
preserved for a period of not less than 4 
years from the date thereof or the date 
of the last entry required to be made 
thereon, whichever is the later, except 
that records covering spirits of 190* or 
more of proof in storage tanks, trans¬ 
ferred to an inactive file in accordance 
with § 201.628(b), shall be preserved for 
a period of not less than 4 years from 
the date of removal from the active file, 
and that records of all other spirits 
stored on bonded premises shall be pre¬ 
served for not less than 4 years from the 
date the spirits covered thereby are re¬ 
moved from the proprietor’s bonded 


premises. Notwithstanding any other 
provision of this section, record data 
maintained on data processing equip¬ 
ment may be kept at a location other 
than the plant premises if the daily rec¬ 
ords required by §§ 201.619-201.624 and 
the reports required by §§ 201.63la-201.- 
634 are kept available for inspection at 
the plant premises. Data which has been 
accumulated on cards, tapes, discs, or 
other accepted record media must be 
retrievable within 5 business days. 

(72 Stat. 1361; 26 U.S.C. 5207) 

Par. 55. The heading and text of 
§ 201.614 have been revised to prescribe 
more flexible requirements for variations 
from prescribed forms and records. As 
amended, § 201.614 reads as follows: 

§201.614 Variations from prescribed 
forms or records. 

(a) General. Proprietors may, subject 
to the approval of the Director, modify 
certain prescribed forms, or subject to 
the approval of the assistant regional 
commissioner, maintain substitute rec¬ 
ords in lieu of the records required by 
§§ 201.628 and 201.629 in order to adapt 
the use of such forms and records to data 
processing equipment or special opera¬ 
tions, to provide additional information, 
or for other good cause, if such changes 
are not inconsistent with the general re¬ 
quirements of clarity and accuracy and 
do not result in difficulty in processing or 
filing such forms or difficulty in main¬ 
taining and examining such records. 
Such modified forms or substitute rec¬ 
ords shall (1) contain the information 
which would have been on the prescribed 
form or record, (2) constitute the record 
or report required by this part, and (3) 
be subject to the same requirements as 
the prescribed forms or records. 

(b) Application . An application to use 
modified forms shall be submitted, in 
triplicate, to the Director through the as¬ 
sistant regional commissioner. It shall be 
accompanied by (1) three copies of each 
proposed form with typical entries 
thereon and (2) a statement, in tripli¬ 
cate, explaining the need for the use of 
the modified forms. Such modified forms 
shall not be used until approved by the 
Director. An application to use substitute 
records shall be submitted, in duplicate, 
to the assistant regional commissioner. 
It shall be accompanied by (i) two copies 
of each proposed record with typical en¬ 
tries thereon and <ii) a statement, in 
duplicate, explaining the need for the use 
of the substitute records. Such substitute 
records shall not be used until they are 
approved by the assistant regional 
commissioner. 

(c) Restrictions. No modification shall 
be permitted on claims forms, tax return 
forms, or forms covering the reports re¬ 
quired by §5 201.633 and 201.634. Ap¬ 
proval for the maintenance of substitute 
records in lieu of the records required by 
§ 201.629 shall not relieve a proprietor 
from the requirements of § 201.302, 
§ 201.304, § 201.307, or § 201.308 respect¬ 
ing the preparation of Form 1685 or 
Form 2323. The Director or the assistant 
regional commissioner, as applicable, 
may withdraw the approval of any modi¬ 


fied form or substitute record when in 
his opinion the administration of this 
part will be served thereby. 

(72 Stat. 1361; 26 U.S.O. 5207) 

Par. 56. Paragraphs (a), (c), and (f) 
of § 201.618 are amended to make con¬ 
forming and editorial changes, and para¬ 
graph (f) is further amended to proride 
for package identification numbers. As 
amended, paragraphs (a), (c), and (f) 
of § 201.618 read as follows: 

§ 201.618 Details of daily records. 

• • • • • 

(a) Spirits shall be recorded by kind 
and by quantity in proof gallons, or tax 
gallons if required by instructions on 
transaction forms, except that removals 
of bottled products from bottling 
premises shall be in wine gallons. 

• • • • • 

(c) Distilling materials produced on 
the premises shall be recorded by kind 
and by quantity in wine gallons. Chemi¬ 
cal byproducts containing spirits, articles, 
spirits residues, and distilling materials 
received on the premises, shall be re¬ 
corded by kind, by percent of alcohol 
by volume, and by quantity in wine gal¬ 
lons; Provided . That when nonliquid dis¬ 
tilling materials which are not suscep¬ 
tible to such quantitative determination 
are received, the quantity of such mate¬ 
rials may be determined by weight and 
shall be so recorded, and the alcohol con¬ 
tent need not be recorded: Provided. fur¬ 
ther. That when it can be shown that 
it is impractical to weigh or otherwise 
determine the exact quantity of such 
nonliquid materials, the Director may, by 
approval of an application submitted by 
the proprietor in quadruplicate, author¬ 
ize the proprietor, in lieu of weighing or 
measuring, to estimate the weight or vol¬ 
ume of the material. 


(f) Containers (other than packages 
bearing package identification numbers) 
or cases involved in each operation or 
transaction shall be recorded by type, 
serial number, and the number of con¬ 
tainers (including identifying marks on 
bulk conveyances), or cases. Package 
Identification numbers shall be recorded 
on all deposit forms reflecting production 
gages or filling of packages from tanks 
in the warehouse; however, only the lot 
identification need be shown for trans¬ 
actions in packages of spirits unless 
package identification numbers are spe¬ 
cifically required by this part (see for 
example, § 201.628a(d)). 

• • • • • 

(72 Stat. 1361; 26 UJS.C. 5207) 

Par. 57. Section 201.619 is amended to 
prescribe revised requirements for pro¬ 
duction records. As amended. § 201.619 
reads as follows: 

§ 201.619 Daily production records. 

Each proprietor shall maintain daily 
records of operations of his production 
facilities showing: 

(a) The receipt of fermenting mate¬ 
rial or other nonalcoholic material in- 
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tended for use in the production of 
spirits. 

(b) The receipt and use of spirits, de¬ 
natured spirits, articles, and spirits resi¬ 
dues received for redistillation. 

(c) The fermenting material set in 
each fermenter or other material used in 
the production of spirits. 

(d) The distilling material produced, 
received on production facilities, and 
used in production of spirits, or destroyed 
or removed from the premises before be¬ 
ing distilled (including the residue of 
beer returned to the producing brewery). 

(e) The gage of spirits in each receiv¬ 
ing tank both before and after the pro¬ 
duction gage of spirits removed there¬ 
from, the production gage (in tax gal¬ 
lons) of spirits removed from each tank, 
the purpose for which removed, and the 
transaction form and its serial number 
covering each removal. (The date of pro¬ 
duction shall be the date of gage and 
removal from the production system, 
and the quantity produced shall be the 
quantity reported on the deposit or with¬ 
drawal forms.) If spirits are filled into 
packages, the record for each tank shall 
also show (1) the package identification 
numbers, (2) the average tax gallons per 
package, and (3) the number of pack¬ 
ages involved in each transaction. 

(f) The fermenting materials or other 
nonalcoholic materials removed from the 
premises. 

(g) The quantity and alcohol content 
of fusel oil or other chemicals removed 
from the closed production system and 
the disposition thereof with the name 
of the consignee, if any. 

(h) The kind and quantity of distil¬ 
lates removed from the production sys¬ 
tem pursuant to § 201.275. 

(i) The kind and quantity of spirits 
lost or destroyed prior to production 
gage. 

Records pertaining to production shall 
meet the requirements of § 201.630b and 
shall be maintained in such a manner 
that the spirits produced may be traced 
through the distilling system to the mash 
or other material from which produced, 
and the identity of the spirits thus traced 
may be clearly established. 

(72 Stat. 1361; 26 U.S.C. 5207) 

Par. 58. Paragraph (b) of § 201.622 is 
amended by adding requirements for 
records for storage tanks on bonded 
premises. As amended, paragraph (b) of 
§ 201.622 reads as follows; 

§ 201.622 Daily bonded storage records. 
# • • * * 

(b) Other transactions. Each proprie¬ 
tor shall also maintain records reflect- 
ing: 

(1) The mingling of spirits under 
§§ 201.297 and 201.301; 

(2) The blending of beverage rums 
and brandies under §§ 201.307 and 
201.308; 

(3) The bottling of spirits under Sub- 
part K of this part, including— 

(i) Spirits entered for bottling in bond, 

(ii) Spirits bottled and cased for do¬ 
mestic use or for export. 


(ill) Bottled spirits returned to stor¬ 
age, 

(iv) The rebottling, relabeling, or re¬ 
stamping of bottled spirits (domestic 
spirits rebottled, relabeled, or restamped 
for export shall be appropriately iden¬ 
tified on the Form 1515). 

(v) Alcohol bottled, and 

(vi) The gains or losses determined 
during bottling; 

(4) The change of packages under 
§ 201.295; and 

(5) The quick-aging of spirits, or the 
addition of oak chips to spirits or burnt 
sugar or caramel to brandy and rum un¬ 
der § 201.292. 

Records for storage tanks on bonded 
premises which contain spirits of less 
than 190° of proof shall show the gage, in 
tax gallons, of spirits removed from each 
tank, the purpose for which removed, 
and the transaction form and its serial 
number covering the removal from the 
tank. If the spirits in such tanks are 
filled into packages, the record for each 
tank shall also indicate the gage of the 
spirits in the tank both before and after 
the gage of spirits removed therefrom; 
the number, average tax gallons per 
package, and the package identification 
numbers, of the packages filled; and the 
serial numbers of the related Form 2323 
(Form 1685 in the case of blended rums 
or brandies) covering spirits deposited 
in the tank. The disposition of packages 
so filled shall be recorded by identifying 
the related transaction form (such as 
Form 179, 236, or 2629) and its serial 
number, and the number of packages in¬ 
volved in each transaction. The records 
shall meet the requirements of 
§ 201.630b. 

(72 Stat. 1361; 26 U.S.C. 5207) 

Par. 59. Section 201.624 is amended by 
inserting the words, “unaccounted for/* 
after the word “mutilated” in the first 
sentence. As amended, § 201.624 reads as 
follows; 

§ 201.624 Daily strip stamp record. 

Each proprietor bottling spirits under 
the provisions of this part shall maintain, 
for each day a transaction in strip 
stamps occurs, a daily record of green 
bottled-in-bond strip stamps by denomi¬ 
nation, of blue bottled-in-bond strip 
stamps and of red strip stamps by kind 
(blue or red) and by size (small or stand¬ 
ard) , and of alcohol strip stamps, show¬ 
ing the number received, used, lost, mu¬ 
tilated, unaccounted for, destroyed or 
otherwise disposed of, and on hand at 
the beginning and at the end of the day. 
The record shall also show, by size of bot¬ 
tle, the number of bottles to which blue 
strip stamps, red strip stamps, and alco¬ 
hol strip stamps were affixed, except that, 
as to each kind of stamp, bottles of less 
than one-half pint capacity shall be re¬ 
corded as one item. 

(72 Stat. 1358,1361; 26 U.S.C. 5205, 5207) 

Par. 60. Section 201.626 is amended to 
make editorial changes. As amended, 
§ 201.626 reads as follows; 


§ 201.626 Sample record for bonded 

premises. 

Proprietors shall maintain daily rec¬ 
ords of samples taken by them from 
bonded premises to show (a) the date 
taken, (b) the kind of spirits (formula 
number in the case of denatured spirits), 
(c) the quantity in wine gallons, (d) the 
container from which taken, (e) the 
place from which taken, (f) the purpose 
for which taken, (g) the name and ad¬ 
dress of the consignee when samples are 
sent out, and (h) whether such samples 
are tax-free or tax-determined and if 
tax-determined, the proof and tax gal¬ 
lons. 

(72 Stat. 1361; 26 US.C. 5207) 

Par. 61. Paragraph (b) of § 201.627 is 
amended to prescribe the forms to be 
used for recording losses disclosed by in¬ 
ventory of tanks on bonded storage fa¬ 
cilities. As amended, paragraph (b) of 
§ 201.627 reads as follows: 

§ 201.627 In veil lories. 

* • • • • 

(b) Storage facilities. Each proprietor 
of bonded storage facilities shall make a 
record of his monthly inventory of spirits 
in tanks and other vessels required by 
§ 201.311, showing the date taken and the 
details thereof including the identifying 
marks on each such container, the kind 
and quantity of spirits or denatured spir¬ 
its therein, and the losses, if any. dis¬ 
closed by the inventory. Such losses, and 
the quantity disclosed by inventory, shall 
be recorded in respect of each tank or 
other vessel containing spirits of less 
than 190" of proof, on the respective cur¬ 
rent Form 2323 or 1685 covering the par¬ 
ticular tank, and as to spirits of 190’ or 
more of proof, on the current Form 1621 
covering the particular spirits. The in¬ 
ventory shall be signed and retained as 
provided in paragraph (a) of this section. 
* • • * • 


(72 Stat. 1361; 26 U.S.C. 5207) 

Par. 62. Paragraphs (a) and (b) of 
§ 201.628 are amended in their entirety, 
and paragraph (c) is deleted. As 
amended, § 201.628 reads as follows: 

§ 201.628 Record of spirits in storage. 

(a) Records covering deposits. The 
proprietor’s copies of forms (for exam¬ 
ple, Forms 236. 1685. 2323, or 2629 > cov¬ 
ering (1) deposit in bonded storage ol 
spirits received from production facili¬ 
ties, from other bonded premises, from 
customs custody, or by return to bond 
under Subpart S of this part, <2) pack¬ 
ages filled from tanks and retained in 
bonded storage, (3) cases of spirits re¬ 
turned to the storage portion of tne 
warehouse after bottling, (4) spirits re¬ 
tained in tanks after mingling or blend¬ 
ing, and (5) spirits of less than 190 oi 
proof transferred from one tank to an¬ 
other, shall be filed by the proprietor 
as permanent records. Before filing suen 
forms, he shall enter the date of deposit 
of the spirits in the warehouse at tne 
bottom of each form. Separate files *>nau 
be maintained for spirits in packages mi 
In cases, and such files shall be arraiioea 
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by producers (by warehousemen in the 
case of blended rums or brandies, and 
spirits of 190° or more of proof, by the 
warehouseman who received the spirits 
from customs custody in the case of im¬ 
ported spirits, and by producer in the 
Virgin Islands or Puerto Rico in the case 
of Virgin Islands or Puerto Rican 
spirits) , in chronological order according 
to the date of deposit in the warehouse, 
and, when possible, in sequence by lot 
identification for packages or serial num- 
shall be maintained for spirits which 
have been mingled under § 201.301 and 
for spirits which have not been so 
mingled. (For the purpose of records un¬ 
der this section spirits produced under 
trade names shall be treated as being 
produced under the real name of the pro¬ 
ducer.) Also, files shall be maintained, in 
the manner prescribed by § 201.629, for 
spirits of less than 190° of proof in stor¬ 
age tanks, with a separate file for each 
tank of spirits. In the case of spirits of 
190" or more of proof deposited in stor¬ 
age tanks, the proprietor shall maintain a 
separate consolidated file of deposit 
forms for all tanks, separately as to gin, 
vodka, and other spirits as applicable, 
of (1) all such domestic spirits, (ii) all 
such imported spirits duty paid at the 
beverage rate, (iii) all such imported 
spirits duty paid at the nonbeverage rate, 
(iv) all such Virgin Island spirits subject 
to rectification tax, (v) all such Virgin 
Islands spirits not subject to rectifica¬ 
tion tax, (vi) all such Puerto Rican spir¬ 
its subject to rectification tax, and (vii) 
all such Puerto Rican spirits not subject 
to rectification tax. Such files shall be 
arranged chronologically by date of de¬ 
posit in the warehouse. 

(b) Records covering withdrawals. 
When spirits, other than spirits of 190° 
or more of proof in storage tanks, are 
withdrawn from bonded storage the pro¬ 
prietor shall note on the record of deposit 
required by paragraph (a) of this sec¬ 
tion, the date and disposition of the spir¬ 
its so that the files shall currently reflect 
the spirits remaining in the warehouse. 
When spirits of 190° or more of proof 
are withdrawn from storage tanks the 
record of deposit need not be noted, but 
semiannually (as of June 30 and De¬ 
cember 31) the proprietor shall remove 
from his consolidated files of active de¬ 
posit forms all such forms in excess of 
those required to cover the “balance in 
warehouse” shown on Form 1621 for such 
spirits. The deposit forms so removed 
shall be those covering spirits which 
were “first-in-warehouse.” 

(72 Stat. 1361; 26 U.S.C. 5207) 

Par. 63. A new section, § 201.628a, is 
inserted, immediately following § 201.- 
628, to read as follows: 

§ 201.628a Adjustment of recorded 
quantities of spirits in packages in 
bond prior to (effective date). 

Packages of spirits entered into 
bonded storage before (effective date) 
shall be accounted for by the proprietor 
85 required by regulations in effect on 
(day before effective date), except that 
°n and after (effective date) his accounts 
shall be adjusted as follows: 


(a) Incidental, or prior, to the first 
transaction in packages comprising a 
basic seasonal account prescribed by 
§ 201.629, the total recorded tax gal¬ 
lons in the account, based on a summa¬ 
tion of the recorded original tax gallon 
content of the individual packages in 
the account, shall be converted to total 
tax gallons of record, calculated as pro¬ 
vided in paragraph (d) of this section, 
and such quantity shall be recorded on 
the Form 1621 covering the account and 
the average content of the packages in 
the account shall be recorded on the 
related deposit record on Form 2630: 
Provided , That if, prior to the conver¬ 
sion, the recorded contents of the various 
packages w r ithin the account differ sub¬ 
stantially, the packages shall be sepa¬ 
rated into groups according to their fill 
dates and recorded contents, and the 
total tax gallons of record shall be cal¬ 
culated for each group and such quanti¬ 
ties shall be individually recorded on 
the Form 1621 covering the account and 
the average content of the packages in 
each group shall be x*ecorded on the 
related deposit record. 

(b) Upon receipt of packages of spirits 
transferred in bond which are eligible 
for inclusion in an account in which 
packages of spirits are on deposit, the 
total tax gallons received shall be ad¬ 
justed on the basis of the average tax 
gall (ms of record (computed as prescribed 
in paragraph (a) of this section) con¬ 
tained in the packages already on de¬ 
posit. Such average tax gallons per pack¬ 
age shall be recorded on the deposit Form 
236 and the adjusted total tax gallons 
shall be recorded on the Form 236 cover¬ 
ing the shipment and on the Form 1621 
covering the account. 

(c) Upon receipt of packages trans¬ 
ferred in bond for which a new seasonal 
account must be established, the total tax 
gallons of record as computed by the 
consignor and reported by him on the 
Form 236 shall be recorded on the Form 
1621 covering the new account. 

(d) When required to be established 
and recorded, the total tax gallons of 
record for all packages within a sea¬ 
sonal account or within a particular 
group within such seasonal account shall 
be calculated by (1) dividing the total 
original tax gallons of spirits contained 
in the packages within the account or 
group, as the case may be, by the number 
of packages within the account or group 
to establish the average content for all 
packages within the account or group 
and (2) multiplying such average con¬ 
tent, rounded to the nearest one-tenth 
of a tax gallon, by the number of pack¬ 
ages within the account or group, as 
applicable. For the purpose of section 
5006(b), I.R.C., the most recently estab¬ 
lished average content of a package of 
spirits entered into bond before (effective 
date) shall be deemed to be the original 
quantity entered into bond in that pack¬ 
age, unless the actual quantity can be 
otherwise specifically established. Forms 
covering transactions occurring on and 
after (effective date) involving packages 
filled prior to (effective date) shall show 
the average content of the packages and, 


under “identification”, shall show a lot 
identification constructed in accordance 
with the instructions in subparagraph 

(1) of paragraph (a) of § 201.513a. 

Nothing in this section shall be construed 
to require the alteration of marks and 
brands placed on packages filled before 
(effective date) to reflect any change In 
accounting specified herein. 

Par. 64. Section 201.629 is amended in 
its entirety. As amended, § 201.629 reads 
as follows: 

§ 201.629 Warehouse summary ac¬ 
counts. 

(a) General. Each bonded warehouse 
proprietor shall keep current summary 
accounts of spirits entered into, with¬ 
drawn from, and remaining in his ware¬ 
house in accordance with the provisions 
of this section. Separate accounts shall 
be maintained for domestic spirits, im¬ 
ported spirits. Virgin Islands spirits, and 
Puerto Rican spirits, with such further 
separation into basic accounts as is re¬ 
quired by paragraph (b). (c), (d). and 
(e) of this section. Such basic accounts 
for imported spirits shall show the rate 
of duty paid on the spirits and such basic 
accounts for Virgin Islands and Puerto 
Rican spirits shall, if subject to rectifi¬ 
cation tax, show the rate of rectification 
tax. 

(b) Basic accounts of spirits in pack¬ 
ages and cases. Separate basic accounts 
for spirits in packages and for spirits in 
cases shall be maintained on Form 
1621 for each producer (bonded w*are- 
house proprietor in the case of blended 
rums or brandies and spirits of 190 3 
or more of proof), by kind of spirits, 
and by season of production, showing the 
number of packages or cases, and the 
total tax gallons therein, deposited in, 
withdrawn from, and remaining in the 
warehouse. Basic accounts for spirits in 
packages which have been mingled under 
the provisions of § 201.301 shall be sepa¬ 
rately maintained from basic accounts 
for spirits which have not been so min¬ 
gled. The basic accounts shall be ar¬ 
ranged as follows: 

(1) For domestic spirits, other than 
blended rums or brandies and spirits of 
190° or more of proof, alphabetically by 
States and numerically by the plant 
number of the producer (spirits pro¬ 
duced under trade names, for the pur¬ 
pose of this record, shall be treated as 
being produced under the real name of 
the producer); 

(2) For domestic blended rums or 
brandies and spirits of 190° or more of 
proof, alphabetically by States and nu¬ 
merically by the plant number of the 
bonded warehouse proprietor who 
blended the rums or brandies or who 
filled the packages of spirits of 190° or 
more of proof, as the case may be; 

(3) For imported spirits, alphabeti¬ 
cally by States and numerically by the 
plant number of the bonded warehouse 
proprietor who received the spirits from 
customs custody; and 

(4) For Virgin Islands or Puerto Rican 
spirits, alphabetically by the name of the 
producer in the Virgin Islands or in 
Puerto Rico. 
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(c) Basic accounts of spirits of less 
than 190° of proof in tanks. Separate 
basic accounts shall be maintained on 
Form 2323 or, in the case of blended 
rums or brandies, on Form 1685, of all 
spirits of less than 190° of proof in tanks 
(including tank cars, tank trucks, and 
similar vessels). Forms 2323 prepared as 
provided in §§ 201.291, 201.302 and 201.- 
304 and Forms 1685 prepared as provided 
in §§ 201.291, 201.307, and 201.308 for the 
current month (including any Forms 
2323 or 1685 prepared in a prior month 
that are current because of a lack of 
subsequent transactions) shall constitute 
the account prescribed by this para¬ 
graph: Provided, That other Forms 2323 
and 1685 for noncurrent months shall be 
retained as provided in § 201.612. 

(d) Basic accounts of spirits of 190 • 
or more of proof in tanks. A basic ac¬ 
count shall be maintained on Form 1621 
for each kind of spirits of 190° or more of 
proof stored in tanks (including tank 
cars, tank trucks, or similar vessels). 
The account shall show the total tax 
gallons deposited in, withdrawn from, 
and remaining in all tanks covered by 
such account. 

(e) Summary of containers and 
kinds . The basic accounts maintained in 
accordance with paragraphs (b), (c), 
and (d) of this section shall, at the end 
of each month (or such lesser period as 
required by the assistant regional com¬ 
missioner) be summarized to show, for 
each type of container, the total tax gal¬ 
lons deposited in, withdrawn from, and 
remaining in the warehouse by each kind 
of spirits, and the total tax gallons de¬ 
posited in, withdrawn from, and remain¬ 
ing in the warehouse for all kinds of 
spirits. Such summaries shall be main¬ 
tained on Form 1621, and shall include 
all losses (or gains) such as those dis¬ 
closed by inventory or on emptying a 
tank (see § 201.311). 

(72 Stat. 1361: 26 US.C. 6207) 

Par. 65. Section 201.630 is amended by 
(1) revoking paragraph (a) and redesig¬ 
nating paragraphs (b) and (c), and (2) 
making a conforming change. As 
amended, § 201.630 reads as follows: 

§ 201.630 Monthly summary records. 

Each proprietor shall, within 10 days 
after the end of each month, summarize 
the transactions recorded in his daily 
records relating to: 

(a) Denaturants as required by para¬ 
graph (a) of § 201.621. 

(b) Alcoholic flavoring materials as 
required by paragraphs (a), (c), and (h) 
of § 201.623. 

Such summary shall show the kind of 
material or denaturant and the quantity 
on hand the first of the month, received, 
used, otherwise disposed of, and on hand, 
end of the month. The summaries shall 
be filed with the daily records to which 
they pertain and shall be made available 
for inspection by internal revenue 
officers. 

(72 Stat. 1361; 26 U.S.C. 6207) 

Par. 66. A new section § 201.630b, is 
inserted, immediately following § 201.- 
630a, to read as follows: 


§ 201.630b Style of production and 
bonded storage records. 

When the proprietor's copies of pre¬ 
scribed forms show the details required 
by §§ 201.619 and 201.622 to be recorded 
for transactions, such forms shall consti¬ 
tute the required records. When the pro¬ 
prietor’s commercial records show the 
details required by §5 201.619 and 201.622 
to be recorded for transactions, and 
there is no prescribed form showing such 
details, such commercial records may 
constitute the required records. 

(72 Stat. 1361; 26 U.S.C. 6207) 

Par. 67. The heading and text of § 201. 
631 are amended to (1) include transac¬ 
tion forms and semimonthly reports, 
and (2) require the submission of 
monthly, quarterly, and semiannual re¬ 
ports by the 15th, instead of 10th day of 
a month. As amended, § 201.631 reads as 
follows: 

§201.631 Submission of transaction 
forms and reports. 

(a) Transaction forms. Copies of 
transaction forms required by this part 
shall be submitted to the assigned officer, 
or, if none is regularly assigned, to the 
assistant regional commissioner, as pro¬ 
vided by this part and by instructions on 
the individual forms. 

(b) Reports. Daily reports required by 
this part shall be submitted to the as¬ 
signed officer, or other officer designated 
by the assistant regional commissioner, 
and shall be submitted on or before the 
close of business on the business day next 
succeeding that on which the transaction 
or operation occurs. Semimonthly re¬ 
ports (taxable samples) required by this 
part shall be submitted to the assigned 
officer on or before the close of business 
of the next succeeding tax return period. 
Monthly, quarterly, and semiannual re¬ 
ports required by this part shall be sub¬ 
mitted to the assigned officer, or, if none 
is regularly assigned, to the assistant re¬ 
gional commissioner, on or before the 
15th day following the close of the period 
for which rendered. 

(72 Stat. 1361; 26 U.S.C. 5207) 

Par. 68. A new section, § 201.631a, is 
inserted, immediately following § 201.631, 
to read as follows: 

§ 201.631a Semimonthly report of tax¬ 
able sample*. 

Each proprietor of bonded premises 
shall prepare, in triplicate, a report on 
Form 1615 of taxable samples, if any, 
taken on his premises during the semi¬ 
monthly period. The original and one 
copy of the report shall be submitted and 
the remaining copy shall be retained by 
the proprietor. 

(72 Stat. 1361, 1395; 26 U.S.C. 5207, 5555) 

§ 201.632 [Revoked] 

Par. 69. Section 201.632 is revoked. 

Par. 70. Section 201.633 is amended to 
prescribe revised requirements for prep¬ 
aration and distribution of monthly re¬ 
ports, and make an editorial change. As 
amended, § 201.633 reads as follows: 


§ 201.633 Monthly report*. 

Each proprietor shall, at the end of 
each month, report his operations on the 
forms prescribed below. Each report shall 
be prepared in triplicate. The original 
and one copy shall be filed as provided in 
§ 201.631 and the remaining copy shall 
be retained by the proprietor. 


Report 

Prepared by— 

Puhiosa 

(a) Monthly 



report— 
Distilled 
spirits plant: 
Form 2730_ 

Distillers. 

. Reports pro- 
duelion 



operation >. 

Form 2731_ 

Bonded ware¬ 

Report s bonded 
stora^’ 

housemen. 



operations. 

Form 2732. 

Proprietors of 

Reports tie- 


bonded prem¬ 

naturation 


ises. 

operations for 
entire bonded 



premises. 

Form 2733. 

Proprietors of 

Reports recti¬ 

bottling prem¬ 

fication and 


ises. 

bottling 

operations. 

(b) [Reserved].... 




(72 Stat. 1361, 1395; 26 U.S.C. 6207, 5555) 

Par. 71. Section 201.633a is amended 
to prescribe revised requirements for 
preparation and distribution of Form 
2260, Quarterly Report of Strip Stamps. 
As amended, § 201.633a reads as follows: 

§ 201.633a Quarterly report of strip 
stamps, Form 2260. 

As of the close of business March 31, 
June 30, September 30, and December 31, 
of each year, each proprietor using strip 
stamps shall prepare Form 2260, in tripli¬ 
cate. A separate report shall be prepared 
for each kind of strip stamp used. The 
original and one copy shall be filed as 
provided in § 201.631 and the remaining 
copy shall be retained by the proprietor. 
(72 Stat. 1361, 1395; 26 U.S.C. 5207, 5555) 

Par. 72. Section 201.634 is amended 
by inserting a new paragraph (a) and 
redesignating paragraphs (a), (b), and 

(c) as (b), (c). and (d), respectively. As 
amended § 201.634 reads as follows: 

§ 201.634- Semiannual report*. 

(a) General. Semiannual reports re¬ 
quired by this section shall be prepared 
in triplicate; the original and one copy 
shall be filed as provided in § 201.631, 
and the remaining copy retained by the 
proprietor. 

(b) Form 332. As of the close of busi¬ 
ness June 30, and December 31, of each 
year, each proprietor of a bonded ware¬ 
house shall prepare, on Form 332, a 
statement by kind, season, and year of 
production, of spirits in his bonded 
warehouse. A separate Form 332 shall be 
prepared for spirits w T hich have been 
mingled under § 201.301 and for spirits 
which have not been so mingled. Spirits 
of 190° or more of proof (on w'hich a 
record of age is not kept) shall be re¬ 
ported as a single item on Form 332: 
however, the quantity of such domestic 
spirits and of such imported spirits shall 
be reported separately. Imported spirits 
of less than 190° of proof shall be re¬ 
ported on a separate line, appropriately 
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identified as “Imported,” giving the 
total quantity of each kind of such im¬ 
ported spirits in the appropriate column 
on Form 332. 

( C ) Form 2546. As of the close of busi¬ 
ness June 30, and December 31, of each 
year, each proprietor of a bonded ware¬ 
house shall prepare, on Form 2546, a re¬ 
port of spirits mingled under § 201.301 
during the preceding 6-month period. A 
separate report shall be prepared for 
each kind of spirits. 

<d) Form 338. As of the close of busi¬ 
ness June 30, and December 31, of each 
year, every proprietor who, in connec¬ 
tion with his plant, conducts wholesale 
liquor dealer operations, or operates a 
taxpaid storeroom, on, contiguous to, 
adjacent to, or in the immediate vicinity 
of plant premises, or operates storage 
premises at another location from which 
distilled spirits are not sold at wholesale, 
shall prepare, on Form 338. a report 
showing the total quantity of distilled 
spirits received and disposed of during 
the preceding 6-month period. 

(72 Stat. 1361, 1395; 26 U.S.C. 5207, 5555) 

|FR Doc.72-16877 Filed 10-3-72:8:48 amj 


Internal Revenue Service 
[ 26 CFR Part 1 ] 

INCOME TAX 

Qualified Export Receipts and Pro¬ 
ducer’s Loans of a Domestic Inter¬ 
national Sales Corporation (DISC) 

Notice is hereby given that the regu¬ 
lations set forth in tentative form be¬ 
low are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the final 
adoption of such regulations, consider¬ 
ation will be given to any comments or 
suggestions pertaining thereto which are 
submitted in writing (preferably six cop¬ 
ies) to the Commissioner of Internal Rev¬ 
enue. Attention: CC:LR:T, Washington, 
DC. 20224, by November 3, 1972. Any 
written comments or suggestions not spe¬ 
cifically designated as confidential in 
accordance with 26 CFR 601.601(b) may 
be inspected by any person upon written 
request. Any person submitting written 
comments or suggestions who desires an 
opportunity to comment orally at a pub¬ 
lic hearing on these proposed regulations 
should submit his request, in writing, to 
tlie Commissioner by November 3, 1972. 
In such case, a public hearing will be 
held, and notice of the time, place, and 
date will be published in a subsequent 
issue of the Federal Register, unless the 
person or persons who have requested 
a hearing withdraw their request for a 
hearing before notice of the hearing has 
oeen filed with the Office of the Federal 
Register. The proposed regulations are 
to be issued under the authority con¬ 
tained in section 7805 of the Internal 
Revenue Code of 1954 (68 Stat. 917; 26 
U-S.C. 7805). 

f seal] Johnnie M. Walters, 

Commissioner of Internal Revenue. 


In order to conform the Income Tax 
Regulations (26 CFR Part 1) to the pro¬ 
visions of section 993 of the Internal 
Revenue Code of 1954, as added by sec¬ 
tion 501 of the Revenue Act of 1971 (85 
Stat. 535), such regulations are amended 
as follows: 

The following new sections are added 
immediately after § 1.992-4: 

§ 1.993 Statutory provision*; definition*. 

Sec. 993. Definitions —(a) Qualified export 
receipts —(1) General rule. For purposes of 
this part, except as provided by regulations 
under paragraph (2), the qualified export 
receipts of a corporation are— 

(A) Gross receipts from the sale, exchange, 
or other disposition of export property, 

(B) Gross receipts from the lease or rental 
of export property, which is used by the lessee 
of such property outside the United States, 

(C) Gross receipts for services which are 
related and subsidiary to any qualified sale, 
exchange, lease, rental, or other disposition 
of export property by such corporation, 

(D) Gross receipts from the sale, exchange, 
or other disposition of qualified export assets 
(other than export property), 

(E) Dividends (or amounts Includible in 
gross Income under section 951) with respect 
to stock of a related foreign export corpora¬ 
tion (as defined in subsection (e)), 

(F) Interest on any obligation which is a 
qualified export asset, 

(G) Gross receipts for engineering or 
architectural services for construction proj¬ 
ects located (or proposed for location) out¬ 
side the United States, and 

(H) Gross receipts for the performance of 
managerial services in furtherance of the 
production of other qualified export receipts 
of a DISC. 

(2) Excluded receipts. The Secretary or 
his delegate may under regulations designate 
receipts from the sale, exchange, lease, rental, 
or other disposition of export property, and 
from services, as not being receipts described 
in paragraph (1) if he determines that such 
sale, exchange, lease, rental, or other dis¬ 
position, or furnishing of services— 

(A) Is for ultimate use in the United 
States: 

(B) Is accomplished by a subsidy granted 
by the United States or any instrumentality 
thereof; 

(C) Is for use by the United States or any 
Instrumentality thereof where the use of 
such export property or services is required 
by law or regulation. 

For purposes of this part, the term “quali¬ 
fied export receipts” does not include receipts 
from a corporation which is a DISC for its 
taxable year in which the receipts arise and 
which is a member of a controlled group 
(as defined in paragraph (3)) which includes 
the recipient corporation. 

(3) Definition of controlled group. —For 
purposes of this part, the term “controlled 
group” has the meaning assigned to such 
term by section 1563(a), except that the 
phrase “more than 50 percent” shall be sub¬ 
stituted for the phrase “at least 80 percent" 
each place it appears therein, and section 
1563(b) shall not apply. 

(b) Qualified export assets. —For purposes 
of this part, the qualified export assets of a 
corporation are— 

(1) Export property (as defined In sub¬ 
section (c)); 

(2) Assets used primarily In connection 
with the sale, lease, rental, storage, han¬ 
dling, transportation, packaging, assembly, 
or servicing of export property, or the per¬ 
formance of engineering or architectural 
services described in subparagraph (G) of 
subsection (a)(1) or managerial services in 
furtherance of the production of qualified 


export receipts described in subparagraphs 

(A), (B), (C), and (G) of subsection (a) 
( 1 ): 

(3) Accounts receivable and evidences of 
Indebtedness which arise by reason of trans¬ 
actions of such corporation described in sub- 
paragraph (A), (B), (C). (D), (G), or (H). 
of subsection (a) (1); 

(4) Money, bank deposits, and other simi¬ 
lar temporary investments, which are rea¬ 
sonably necessary to meet the working cap¬ 
ital requirements of such corporation; 

(5) Obligations arising In connection with 
a producer’s loan (as defined in subsection 
(d)>: 

(6) Stock or securities of a related foreign 
export corporation (as defined in subsection 
<e)); 

(7) Obligations issued, guaranteed, or in¬ 
sured. In whole or in part, by the Export- 
Import Bank of the United States or the 
Foreign Credit Insurance Association in 
those cases where such obligations are ac¬ 
quired from such bank or association or from 
the seller or purchaser of the goods or serv¬ 
ices with respect to which such obligations 
arose; 

(8) Obligations issued by a domestic cor¬ 
poration organized solely for the purpose 
of financing sales of export property pur¬ 
suant to an agreement with the Export- 
Import Bank of the United States under 
which such corporation makes export loans 
guaranteed by such bank; and 

(9) Amounts (other than reasonable work¬ 
ing capital) on deposit in the United States 
that are utilized during the period provided 
for in, and otherwise in accordance with, 
regulations prescribed by the Secretary or his 
delegate to acquire other qualified export 
assets. 

(c) Export property .— 

(1) In general. For purposes of this part, 
the term “export property” means property— 

(A) Manufactured, produced, grown, or ex¬ 
tracted in the United States by a person 
other than a DISC. 

(B) Held primarily for sale, lease, or rental, 
in the ordinary course of trade or business, 
by, or to, a DISC, for direct use, consump¬ 
tion or disposition outside the United States, 
and 

(C) Not more than 50 percent of the fair 
market value of which is attributable to arti¬ 
cles Imported into the United States. 

In applying subparagraph (C). the fair 
market value of any article imported Into 
the United States shall be Its appraised 
value, as determined by the Secretary or his 
delegate under section 402 or 402a of the 
Tariff Act of 1930 (19 U.S.C., sec. 1401a or 
1402) in connection with its Importation. 

(2) Excluded property.— For purposes of 
this part, the term “export property” does 
not Include— 

(A) Property leased or rented by a DISC 
for use by any member of a controlled group 
(as defined in subsection (a) (3) which in¬ 
cludes the DISC, or 

(B) Patents, inventions, models, designs, 
formulas, or processes, whether or not pat¬ 
ented, copyrights (other than films, tapes, 
records, or similar reproductions, for com¬ 
mercial or home use), good will, trademarks, 
trade brands, franchises, or other like 
property. 

(3) Property in short supply.— -If the 
President determines that the supply of any 
property described in paragraph (1) is in¬ 
sufficient to meet the requirements of the 
domestic economy, he may by Executive or¬ 
der designate the property as in short supply. 
Any property so designated shall be treated 
as property not described in paragraph (1) 
during the period beginning with the date 
specified in the Executive order and ending 
with the date specified in an Executive order 
setting forth the President’s determination 
that the property Is no longer in short supply. 


FEDERAL REGISTER, VOL. 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 






20854 

(d) Producer's Loans.— 

(1) In general. —An obligation, subject to 
the rules provided In paragraphs (2) and 
(3), shall be treated as arising out of a pro¬ 
ducer's loan If— 

(A) The loan, when added to the unpaid 
balance of all other producer’s loans made 
by the DISC, does not exceed the accumu¬ 
lated DISC Income at the beginning of the 
month In which the loan is made; 

(B) The obligation is evidenced by a note 
(or other evidence of indebtedness) with a 
stated maturity date not more than 5 years 
from the date of the loan; 

(C) The loan is made to a person engaged 
In the United States in the manufacturing, 
production, growing, or extraction of export 
property (referred to hereinafter as the "bor¬ 
rower"); and 

(D) At the time of such loan it is desig¬ 
nated as a producer’s loan. 

(2) Limitation. —An obligation shall be 
treated as arising out of a producer’s loan 
only to the extent that such loan, when 
added to the unpaid balance of all other 
producer’s loans to the borrower outstand¬ 
ing at the time such loan is made, does not 
exceed an amount determiner by multiply¬ 
ing the sum of— 

(A) The amount of the borrower’s ad¬ 
justed basis determined at the beginning of 
the borrower’s taxable year in which the 
loan is made, in plant, machinery, and equip¬ 
ment, and supporting production faculties 
in the United States; 

(B) The amount of the borrower’s prop¬ 
erty held primarUy for sale, lease, or rental, 
to customers in the ordinary course of trade 
or business, at the beginning of such taxable 
year; and 

(C) The aggregate amount of the bor¬ 
rower’s research and experimental expendi¬ 
tures (within the meaning of section 174) 
In the United States during all preceding 
taxable years beginning after December 31, 
1971. 

by the percentage which the borrower’s re¬ 
ceipts. during the 3 taxable years immedi¬ 
ately preceding the taxable year (but not 
including any taxable year commencing prior 
to 1972) in which the loan is made, from 
the sale, lease, or rental outside the United 
States of property which would be export 
property if held by a DISC is of the gross 
receipts during such 3 taxable years from 
the sale, lease, or rental of property held 
by such borrower primarily for sale, lease, 
or rental to customers in the ordinary 
course of the trade or business of such 
borrower. 

(3) Increased investment require¬ 
ment. —An obligation shall be treated as 
arising out of a producer’s loan in a taxable 
year only to the extent that such loan, 
when added to the unpaid balance of all 
other producer’s loans to the borrower made 
during such taxable year, does not exceed 
an amount equal to— 

(A) The amount by which the sum of the 
adjusted basis of assets described in para¬ 
graph (2) (A) and (B) on the last day of 
the taxable year in which the loan is made 
exceeds the sum of the adjusted basis of 
such assets on the first day of such taxable 
year: plus 

(B) The aggregate amount of the bor¬ 
rower’s research and experimental expendi¬ 
tures (within the meaning of section 174) 
in the United States during such taxable 
year. 

(4) Special limitation in the case of do - 
mestic film maker. —(A) In general.—In the 
case of a borrower who is a domestic film 
maker and who incurs an obligation to a 
DISC for the making of a film, and such 
DISC is engaged in the trade or business of 
Belling, leasing, or renting films which are 
export property, the limitation described in 
paragraph. (2) may be determined (to the 
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extent provided under regulations prescribed 
by the Secretary or his delegate) on the 
basis of— 

(i) The sum of the amounts described in 
subparagraphs (A), (B), and (C) thereof 
plus reasonable estimates of all such 
amounts to be incurred at any time by the 
borrower with respect to films which are 
commenced within the taxable year in which 
the loon is made, and 

(ii) The percentage which, based on the 
experience of producers of similar films, the 
annual receipts of such producers from the 
sale, lease, or rental of such films outside 
the United States is of the annual gross re¬ 
ceipts of such producers from the sale, lease, 
or rental of such films. 

(B) Domestic film maker.—Tor purposes 
of this paragraph, a borrower is a domestic 
film maker with respect to a film if— 

(i) Such borrower is a U5. person within 
the meaning of section 7701(a) (30). except 
that with respect to a partnership, all of the 
partners must be U.S. persons, and with re¬ 
spect to a corporation, all of its officers and 
at least a majority of Its directors must be 
US. persons; 

(U) Such borrower is engaged in the trade 
or business of making the film with respect 
to which the loan is made; 

(iii) The studio, if any, used or to be used 
for the taking of photographs and the record¬ 
ing of sound incorporated into such film is 
located in the United States: 

<iv) The aggregate playing time of por¬ 
tions of such film photographed outside the 
United States does not or will not exceed 20 
percent of the playing time of such film; 
and 

(v) Not less than 80 percent of the total 
amount paid or to be paid for services per¬ 
formed in the making of such film Is paid 
or to be paid to persons who are U.S. persons 
at the time such services are performed or 
consists of amounts which are fully taxable 
by the United States. 

(C) Special rules for application of sub- 
paragraph ( B) (v) .—For purposes of clause 
(v) of subparagraph (B) — 

(1) There shall not be taken Into account 
any amount w’hich is contingent upon re¬ 
ceipts or profits of the film and which is fully 
taxable by the United States (within the 
meaning of clause (ii)); and 

(ii) Any amount paid or to be paid to a 
US. person, to a nonresident alien individ¬ 
ual, or to a corporation which furnishes the 
services of an officer or employee to the bor¬ 
rower with respect to the making of a film, 
shall be treated as fully taxable by the 
United States only if the total amount re¬ 
ceived by such person, individual, officer, or 
employee for services performed in the mak¬ 
ing of such film is fully included in gross 
income for purposes of this chapter. 

(e) Related Foreign Export Corpora¬ 
tion. —In determining w'hether a corporation 
(hereinafter in this subsection referred to as 
• the domestic corporation’’) is a DISC— 

(1) Foreign international sales corpo¬ 
ration. —A foreign corporation is a related 
foreign export corporation if— 

(A) Stock possessing more than 50 per¬ 
cent of the total combined voting power of 
all classes of stock entitled to vote Is owned 
directly by the domestic corporation, 

(B) Ninety-five percent or more of such 
foreign corporation’s gross receipts for its 
taxable year ending with or within the tax¬ 
able year of the domestic corporation consists 
of qualified export receipts described in sub- 
paragraphs (A), (B). (C). and (D) of sub¬ 
section (a)(1) and interest on any obliga¬ 
tion described in paragraphs (3) and (4) of 
subsection (b), and 

(C) The adjusted basis of the qualified ex¬ 
port assets (described in paragraphs (1), (2), 
(3), and (4) of subsection (b)) held by such 
foreign corporation at the close of such tax¬ 


able year equals or exceeds 95 percent of 
the sum of the adjusted basis of all assets 
held by it at the close of such taxable year. 

(2) Real property holding company.— 

A foreign corporation is a related foreign 
export corporation if— 

(A) Stock possessing more than 50 per¬ 
cent of the total combined voting power 
of all classes of stock entitled to vote is 
owned directly by the domestic corporation, 
and 

(B) Its exclusive function is to hold real 
property for the exclusive use (under a lease 
or otherwise) of the domestic corporation. 

(3) Associated foreign corporation.— a 
foreign corporation is a related foreign ex¬ 
port corporation if— 

(A) less than 10 percent of the total com¬ 
bined voting power of all classes of stock 
entitled to vote of such foreign corporation 
Is owned (within the meaning of section 1563 
(d) and (e)) by the domestic corporation or 
by a controlled group of corporations (within 
the meaning of section 1563) of which the 
domestic corporation is a member, and 

(B) the ownership of stock or securities 
In such foreign corporation by the domestic 
corporation is determined (under regulations 
prescribed by the Secretary or his delegate) 
to be reasonably in furtherance of a transac¬ 
tion or transactions giving rise to qualified 
export receipts of the domestic corporation. 

(f) Gross receipts.—For purposes of this 
part, the term "gross receipts’* means the 
total receipts from the 6ale, lease, or rental 
of property held primarily for sale, lease, or 
rental In the ordinary course of trade or 
business, and gross income from all other 
sources. In the case of commissions on the 
sale, lease, or rental of property, the amount 
taken Into account for purposes of this part 
as gross receipts shall be the gross receipts 
on the sale, lease, or rental of the property 
on which such commissions arose. 

(g) United States defined.—For purposes 
of part, the term "United States ’ in¬ 
cludes the Commonwealth of Puerto Rico and 
the possessions of the United States. 

[Sec. 993 as added by sec. 501, Rev. Act 
1971 (85 8tat. 535) ] 

§ 1.993-1 Definition of qualified export 
receipts. 

(a) In general. For a corporation to 
qualify as a DISC, at least 95 percent 
of its gross receipts for a taxable year 
must consist of qualified export receipts. 
Under section 993(a), the term ‘ quali¬ 
fied export receipts” means any of the 
eight amounts described in paragraphs 
(b) through (i) of this section, except to 
the extent that any of the eight amounts 
is an excluded receipt within the mean¬ 
ing of paragraph (j) of this section. For 
purposes of this section and §§ 1.993-2 
through 1.993-6— 

(1) DISC. All references to a DISC 
mean a DISC, except when the context 
indicates that such term means a corpo¬ 
ration in the process of meeting the con¬ 
ditions necessary for that corporation to 
become a DISC, or a corporation being 
tested as to whether it qualifies as a 
DISC. 

(2) Sale and lease . The term ' sale 
includes an exchange or other disposi¬ 
tion and the term “lease” includes a 
rental or a sublease. 

(3) Gross receipts. The term "gross 
receipts” is defined by section 993 

§ 1.993-6. 

(4) Qualified export assets. The term 
‘‘qualified export assets” Is defined 
section 993(b) and § 1.993-2. 
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(5) Export property. The term “ex¬ 
port property” is defined by section 
993 (c) and § 1.993-3. 

(6) Related person. The term “related 
person'’ means a person who is related 
to another person if either immediately 
before or after a transaction— 

(i) The relationship between such 
persons would result in a disallowance of 
losses under section 267 (relating to dis¬ 
allowance of losses, etc., between related 
taxpayers), or section 707(b) (relating 
to losses disallowed, etc., between part¬ 
ners and controlled partnerships), and 
the regulations thereunder, or 

(ii) Such persons are members of the 
same controlled group of corporations, as 
defined in section 1563(a) (relating to 
definition of controlled group of corpo¬ 
rations), except that (a) “more than 50 
percent” shall .be substituted for “at 
least 80 percent” each place it appears in 
section 1563(a) and the regulations 
thereunder, and (b) the provisions of 
section 1563(b) shall not apply in deter¬ 
mining whether such persons are mem¬ 
bers of the same controlled group. 

(7) Related supplier. The term “re¬ 
lated supplier” is defined by § 1.994-1 (a) 

' (3) (ii) (as proposed in 37 F.R. 19625 for 
September 21, 1972). For the definition 
of the term “related person” applicable 
solely to § 1.994-1, see § 1.994-l(a) (3)(i). 

(8) Controlled group. The term “con¬ 
trolled group” is defined by paragraph 
(k) of this section. 

(b) Sales of export property. Qualified 
export receipts of a DISC include gross 
receipts from the sale of export prop¬ 
erty by such DISC, or by any principal 
for whom such DISC acts as a com¬ 
mission agent (whether or not such prin¬ 
cipal Ls a related supplier), pursuant to 
the terms of a contract entered into with 
a purchaser by such DISC or by such 
principal at any time or by any other 
person and assigned to such DISC or 
such principal at any time prior to the 
shipment of such property to the pur¬ 
chaser. Gross receipts from the sale of 
export property, whenever received, do 
not constitute qualified export receipts 
unless the seller (or the corporation act¬ 
ing as commission agent for the seller) is 
a DISC at the time of the shipment of 
such property to the purchaser. For ex¬ 
ample, if a corporation which sells ex¬ 
port property under the installment 
| method is not a DISC for the taxable 
year in which the property is shipped to 
the purchaser, gross receipts from such 
sale do not constitute qualified export 
receipts for any taxable year of the 
I corporation. 

(c> Leases and licenses of export 
property —(j) in general. Qualified ex¬ 
port receipts of a DISC include gross re¬ 
ceipts from the lease or license of export 
property provided that— 
men P r °Perty is held by such 
men (or a Principal for whom such 
wbC acts as commission agent with 
respect to the lease) either as an owner 
r lessee at the beginning of the term 
°* such lease, and 

JJ 1 ^ Such DISC qualified (or was 
oakd) as a DISC for its taxable year 
the term of such lease began. 
p]r epayment of lease receipts. If 


the gross receipts from a lease of prop¬ 
erty are prepaid, then— 

(1) All such gross receipts are quali¬ 
fied exports receipts of a DISC if it is 
reasonably expected at the time of such 
prepayment that throughout the term of 
such lease the lease will meet the require¬ 
ments of this paragraph and that the 
property will be export proeprty; or 

(ii) If it is reasonably expected at the 
time of such prepayment that through¬ 
out the term of such lease the require¬ 
ments of subparagraph (1) of this para¬ 
graph will not be met, or that the 
prpperty will not be export property, 
only those receipts for the taxable years 
of the DISC for which such requirements 
will be met, and such property will be 
export property, are qualified export 
receipts. 

(d) Related and subsidiary services — 
(1) In general. Qualified export receipts 
of a DISC include gross receipts from 
services furnished by such DISC which 
are related and subsidiary to any sale 
or lease (as described in paragraph (b) 
or (c) of this section) of export prop¬ 
erty by such DISC or with respect to 
which such DISC acts as a commission 
agent, provided that such DISC derives 
qualified export receipts from such sale 
or lease. Such services may be performed 
within or without the United States. 

(2) Services furnished by DISC. Serv¬ 
ices are considered to be furnished by a 
DISC for purposes of this paragraph if 
such services are provided by— 

(i) The person who sold or leased the 
export property to which such services 
are related and subsidiary, provided that 
the DISC acts as a commission agent 
with respect to the sale or lease of such 
property and with respect to such serv¬ 
ices or 

(ii) The DISC as principal, or any 
other person pursuant to a contract with 
such DISC, provided the DISC acted as 
principal or commission agent with re¬ 
spect to the sale or lease of such property. 

(3) Related services. A service is re¬ 
lated to a sale or lease of export prop¬ 
erty if— 

(i) Such service is of the type cus¬ 
tomarily and usually furnished with the 
type of transaction in the trade or busi¬ 
ness in which such sale or lease arose 
and 

(ii) (a) The contract to furnish such 
service is contemporaneous with or a part 
of the contract under which such sale 
or lease occurs or 

(5) The contract to furnish such 
service is a renewal of the services con¬ 
tract described in (a) of this subdivision. 

Services which may be related to a sale 
or lease of export property generally in¬ 
clude warranty service, maintenance 
service, repair service, installation serv¬ 
ice, and transportation (including insur¬ 
ance related to such transportation). Fi¬ 
nancing or the obtaining of financing for 
a sale or lease is not a related service 
for purposes of this paragraph. 

(4) Subsidiary services —(i) In general. 
Services related to a sale or lease of ex¬ 
port property are subsidiary to such sale 
or lease only if it is reasonably expected 
at the time of such sale or lease that the 


gross receipts from all related services 
furnished by the DISC (as defined in sub- 
paragraph (2) of this paragraph) will 
not exceed 50 percent of the sum of (a) 
the gross receipts from such sale or lease 
and (b) the gross receipts from related 
services furnished by the DISC. In the 
case of a sale, reasonable expectations 
are based on the gross receipts from all 
related services which may reasonably be 
performed at any time before the end of 
the 10-year period following the date 
of such sale. In the case of a lease, rea¬ 
sonable expectations are based on the 
gross receipts from all related services 
which may reasonably be performed at 
any time before the end of the term of 
such lease (determined without regard 
to renewal options). 

(ii) Allocation of gross receipts from 
services. In determining whether the 
services related to a sale or lease of ex¬ 
port property are subsidiary to such sale 
or lease, the gross receipts to be treated 
as derived from the furnishing of services 
may not be less than the arfiount of 
gross receipts reasonably allocated to 
such services as determined under the 
facts and circumstances of each case 
without regard to whether— 

(a) Such services are furnished under 
a separate contract or under the same 
contract pursuant to which such lease 
or sale occurs or 

(b) The cost of such services is speci¬ 
fied in the contract of sale or lease. 

(iii) Transactions involving more than 
one item of export property. If more than 
one item of export property is sold or 
leased in a single transaction pursuant 
to one contract, the total gross receipts 
from such transaction and the total 
gross receipts from all services related to 
such transaction are each taken into ac¬ 
count in determining whether such serv¬ 
ices are subsidiary to such transaction. 
However, the provisions of this subdivi¬ 
sion apply only if such items could be 
included in the same product line, as 
defined in § 1.994-1 (c) (7) (as proposed 
in 37 F.R. 19626 for September 21, 1972). 

(iv) Renewed service contracts. If un¬ 
der the terms of a contract for related 
services, such contract is renewable 
within 10 years after a sale of export 
property, or during the term of a lease 
of export property, related sendees to be 
performed under the renewed contract 
are subsidiary to such sale or lease if it is 
reasonably expected at the time of such 
renewal that the gross receipts from all 
related services which have been and 
which are to be furnished by the DISC 
will not exceed 50 percent of the sum of 
(a) the gross receipts from such sale or 
lease and (b) the gross receipts from 
related services furnished by the DISC. 
Reasonable expectations are determined 
as provided in subdivision (i) of this sub- 
paragraph. 

(v) Property used in services. If a 
services contract described in subpara¬ 
graph (3) of this paragraph provides for 
the furnishing of parts in connection 
with the furnishing of related services, 
gross receipts from the furnishing of 
such parts are not taken into account 
in determining whether under this sub- 
paragraph the services are subsidiary. 
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See paragraph (b) or (c) of this section 
to determine whether the gross receipts 
from the furnishing of parts constitute 
qualified export receipts. See § 1.993-3 
(c) (2) (iv) and (e)(3) for rules regard¬ 
ing the treatment of such parts with 
respect to the manufacture of export 
property and the foreign content of such 
property, respectively. 

(5) Relation to leases. If the gross re¬ 
ceipts for services which are related and 
subsidiary to a lease of property have 
been prepaid at any time for all such 
services which are to be performed be¬ 
fore the end of the term of such lease, 
then as of such time the rules in para¬ 
graph (c) (2) of this section (relating to 
prepayment of lease receipts) will deter¬ 
mine whether prepaid services under this 
subdivision are qualified export receipts. 

(6) Relation with export property 
determination. The determination as to 
whether gross receipts from the sale or 
lease of export property constitute quali¬ 
fied export receipts does not depend 
upon .whether services connected with 
such sale or lease are related and sub¬ 
sidiary to such sale or lease. Thus, for ex¬ 
ample, assume that a DISC receives gross 
receipts of $1,000 from the sale of export 
property and gross receipts of $1,100 
from installation and maintenance serv¬ 
ices which are to be furnished by such 
DISC within 10 years after the sale and 
which are related to such sale. The $1,100 
which the DISC receives for such services 
would not be qualified export receipts 
since the services exceed 50 percent of 
the sum of the gross receipts from the 
sale and the gross receipts from the re¬ 
lated services furnished by such DISC. 
The $1,000 which the DISC receives from 
the sale of export property w T ould, how¬ 
ever, be a qualified export receipt if the 
sale met the requirements of paragraph 
(b) of this section. 

(e) Gains from sales of certain quail - 
fled export assets. Qualified export re¬ 
ceipts of a DISC include gross receipts 
from the sale by such DISC of any as¬ 
sets (wherever located) which, as of the 
date of such sale, are qualified export as¬ 
sets other than export property (as de¬ 
fined in § 1.993-2). Gross receipts are 
derived from the sale of such assets only 
where such sale results in recognized 
gain (see § 1.993-8(a)). For purposes of 
this paragraph, losses from the sale of 
such qualified export assets shall not be 
taken into account for purposes of deter¬ 
mining the DISC’S qualified export 
receipts. 

(f) Dividends . Qualified export re¬ 
ceipts of a DISC for a taxable year in¬ 
clude all dividends includible in the 
gross income of such DISC for such tax¬ 
able year with respect to the stock of re¬ 
lated foreign export corporations (as de¬ 
fined in § 1.993-5) and all amounts in¬ 
cludible in the gross income of such 
DISC wdth respect to such corporations 
pursuant to section 951 (relating to 
amounts included in the gross income of 
U.S. shareholders of controlled foreign 
corporations). 

(g) Interest on obligations which are 
qualified export assets . Qualified export 
receipts of a DISC include interest on 
any obligation which is a qualified ex¬ 


port asset of such DISC, including any 
amount includible in gross income as 
interest (such as, for example, an 
amount treated as original issue discount 
pursuant to section 1232) or as imputed 
interest under section 483. Gain from 
the sale of obligations described in this 
paragraph is treated (to the extent such 
gain is not treated as interest on such 
obligations) as qualified export receipts 
pursuant to paragraph (e) of this sec¬ 
tion. 

(h) Engineering and architectural 
services —(1) In general. Qualified ex¬ 
port receipts of a DISC include gross 
receipts from engineering services (as 
described in subparagraph (5) of this 
paragraph) or architectural services (as 
described in subparagraph (6) of this 
paragraph) furnished by such DISC (as 
described in subparagraph (7) of this 
paragraph) for a construction project 
(as defined in subparagraph (8) of this 
paragraph) located, or proposed for loca¬ 
tion, outside the United States. Such 
services may be performed within or 
without the United States. 

(2) Services included. Engineering 
and architectural services include feasi¬ 
bility studies for a proposed construc¬ 
tion project whether or not such proj¬ 
ect is ultimately initiated. 

(3) Excluded sendees. Engineering 
and architectural services do not 
include— 

(i) Services connected with the ex¬ 
ploration for minerals or 

(ii) Technical assistance or know¬ 
how. 

For purposes of this paragraph, the 
term “technical assistance or know-how” 
includes activities or programs designed 
to enable business, commerce, industrial 
establishments, and governmental or¬ 
ganizations to acquire or use scientific, 
architectural, or engineering informa¬ 
tion. 

(4) Other services. Receipts from the 
performance of construction activities 
other than engineering and architectural 
services constitute qualified export re¬ 
ceipts to the extent that such activities 
are related and subsidiary services (with¬ 
in the meaning of paragraph (d) of this 
section) with respect to a sale or lease 
of export property. 

(5) Engineering services. For purposes 
of this paragraph, engineering services 
in connection with any construction 
project (within the meaning of sub- 
paragraph (8) of this paragraph) include, 
any professional services requiring engi¬ 
neering, education, training, and ex¬ 
perience and the application of special 
knowledge of the mathematical physical, 
or engineering sciences to such profes¬ 
sional services as consultation, investiga¬ 
tion, evaluation, planning, design, or 
responsible supervision of construction 
for the purpose of assuring compliance 
with plans, specifications, and design. 

(6) Architectural services. For pur¬ 
poses of this paragraph, architectural 
services include the offering or furnish¬ 
ing of any professional services such as 
consultation, planning, aesthetic, and 
structural design, drawings and specifi¬ 
cations, or responsible supervision of 
construction (for the purpose of assuring 


compliance with plans, specifications 
and design) or erection, in connection 
with any construction project (within 
the meaning of subparagraph (8) of this 
paragraph). 

(7) Definition of “furnished by such 
DISC”. For purposes of this paragraph 
the term “furnished by such DISC' 
means architectural and engineering 
services furnished: 

(i) By the DISC, 

(ii) By another person (whether or 
not such person is a U.S. person > pur¬ 
suant to a contract entered into by the 
DISC at any time prior to the furnish¬ 
ing of such services, or 

(iii) By another person pursuant to a 
contract for the furnishing of such serv¬ 
ices entered into by, or assigned to, such 
person at any time, provided that the 
DISC acts as commission agent for the 
furnishing of such services by such per¬ 
son under a commission agreement en¬ 
tered into at any time prior to the 
furnishing of such services. 

(8) Definition of “construction proj¬ 
ect ”. For purposes of this paragraph, the 
term “construction project” includes the 
erection, expansion, or repair (but not 
including minor remodeling or minor re¬ 
pairs) of new or existing buildings or 
other physical facilities including, for 
example, roads, dams, canals, bridges, 
tunnels, railroad tracks, and pipelines. 
The term also includes site grading and 
improvement and installation of equip¬ 
ment necessary for the construction. 
Gross receipts from the sale or lease of 
construction equipment are not qualified 
export receipts unless such equipment is 
export property (as defined in § 1.993-3), 

(i) Managerial services —(1) In gen¬ 
eral. Qualified export receipts of a first 
DISC for its taxable year include gross 
receipts from the furnishing of man¬ 
agerial services provided for another 
DISC, which is not a related person, to 
aid such unrelated DISC in deriving 
qualified export receipts, provided that 
at least 50 percent of the gross receipts 
of the first DISC for such year consists 
of qualified export receipts derived from 
the sale or lease of export property and 
the furnishing of related and subsidiary 
services, as described in paragraphs (b>. 
(c), and (d) of this section, respectively. 
Such managerial services may be 
performed— 

(1) By the first DISC, 

(ii) By any other person pursuant to a 
contract entered into with the first DISC 
at any time prior to the furnishing of 
such services, or 

(iii) By any other person for whom the 
first DISC acts as commission agent 
with respect to the furnishing of such 
services. 

(2) Definition of “ managerial serv¬ 
ices”. The term “managerial services” as 
used in this paragraph means activities 
relating to the operation of another un¬ 
related DISC which derives qualified ex¬ 
port receipts from the sale or lease of ex¬ 
port property and from the furnishing 
of services related and subsidiary to such 
sales or leases. Such term includes 
staffing and operational services neces¬ 
sary to operate such other DISC, but 
does not include legal, accounting, sci- 
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entiflc, or technical services. Examples 
of managerial services are: (i) Export 
market studies, (ii) making shipping ar¬ 
rangements, and Oil) contacting poten¬ 
tial foreign purchasers. 

(3) Status of recipient of managerial 
services . Qualified export receipts of a 
first DISC include receipts from the fur¬ 
nishing of managerial services during 
any taxable year of a recipient if such 
recipient qualifies as a DISC (within the 
meaning of § 1.992-1 (a) (as proposed in 
37 F.R. 10368 for May 20,1972)) for such 
taxable year. For purposes of this sub- 
paragraph, a recipient is deemed to 
qualify as a DISC for its taxable year 
if the first DISC obtains from such recip¬ 
ient a copy of such recipient’s election 
to be treated as a DISC as described in 
§ 1.992-2(a) (as proposed in 37 FJR. 
18476 for September 12, 1972) together 
with such recipient’s sworn statement 
that such election has been filed with 
the Internal Revenue Service Center. The 
copy of the election and the sworn state¬ 
ment of such recipient must be received 
by the first DISC within 6 months after 
the beginning of the first taxable year 
of the recipient during which such first 
DISC furnishes managerial services for 
such recipient. The copy of the election 
and the sworn statement of the recip¬ 
ient need not be obtained by the first 
DISC for subsequent taxable years of 
the recipient. A recipient of managerial 
services is not treated as a DISC with 
respect to such services performed dur¬ 
ing a taxable year for which such recip¬ 
ient does not qualify as a DISC if the 
DISC performing such services does not 
believe or if a reasonable person would 
not believe (taking into account the fur¬ 
nishing DISC’S managerial relationship 
with such recipient DISC) at the begin¬ 
ning of such taxable year that the re¬ 
cipient will qualify as a DISC for such 
taxable year. 

(j) Excluded recipts —(1) In general. 
Notwitlistanding the provisions of para¬ 
graphs (b) through (i) of this section, 
qualified export receipts of a DISC do 
not include any of the five amounts de¬ 
scribed in subparagraphs (2) through 
(6) of this paragraph. 

<2) Sales and leases of property for 
ultimate use in the United States. Prop¬ 
erty which is sold or leased for ultimate 
use in the United States does not consti¬ 
tute export property. See § 1.993-3(d) (4). 
Thus, qualified export receipts of a DISC 
described in paragraph (b) or (c) of this 
section do not include gross receipts of 
the DISC from the sale or lease of such 
property. 

<3) Sales of export property accom¬ 
plished by subsidy. Qualified export re¬ 
ceipts of a DISC do not include gross re¬ 
ceipts described in paragraph (b) of this 
section if the sale of export property 
(whether or not such property consists of 
agricultural products) is pursuant to any 
of the following: 

( i ) The development loan program of 
the Agency for International Develop¬ 
ment. unless the DISC shows to the satis¬ 
faction of the district director that, under 
tiie conditions existing at the time of the 
sa le, the purchaser had a reasonable op¬ 
portunity to purchase, on competitive 
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terms and from a seller who was not a 
U.S. person, goods which were substan¬ 
tially identical to such property and 
which were not manufactured, produced, 
grown, or extracted (as described in 
$ 1.993-3 (c)) in the United States, 

(ii) The Public Law 480 program au¬ 
thorized under Title I of the Agricultural 
Trade Development and Assistance Act 
of 1954, as amended (7 U.S.C. 1691,1701- 
1710), 

(iii) The Barter program of the Com¬ 
modity Credit Corporation authorized by 
section 4(h) of the Commodity Credit 
Corporation Charter Act, as amended 
(15 U.S.C. 714b(h)), and section 303 of 
the Agricultural Trade Development and 
Assistance Act of 1954, as amended (7 
U.S.C. 1692), 

(iv) The Export Payment program of 
the Commodity Credit Corporation au¬ 
thorized by sections 5 (d) and (f) of 
the Commodity Credit Corporation Char¬ 
ter Act, as amended (15 U.S.C. 714c (d) 
and (f)), 

(v) The section 32 export payment 
programs authorized by section 32 of the 
Act of August 24, 1935, as amended (7 
U.S.C. 612c), and 

(vi) The Export Sales program of the 
Commodity Credit Corporation author¬ 
ized by sections 5 (d) and (f) of the 
Commodity Credit Corporation Charter 
Act. as amended (15 U.S.C. 714c (d> and 
(f)), and section 407 of the Agricultural 
Act of 1949, as amended (7 U.S.C. 1427), 
for the purpose of disposing of surplus 
agricultural commodities and exporting 
or causing to be exported agricultural 
commodities. 

(4) Sales or leases of export property 
and furnishing of architectural or en¬ 
gineering services for use by the United 
States —(i) In general. Qualified export 
receipts of a DISC do not include gross 
receipts described in paragraph (b). (c), 
or (h) of this section if a sale or lease 
of export property, or the furnishing of 
architectural or engineering services, is 
for use by the United States or an in¬ 
strumentality thereof in any case in 
which any law or regulation requires in 
any manner the purchase or lease of 
property manufactured, produced, 
grown, or extracted in the United States 
or requires the use of architectural or 
engineering services performed by a 
U.S. person. For example, a sale by a 
DISC of export property to the Depart¬ 
ment of Defense for use outside the 
United States would not produce quali¬ 
fied export receipts for such DISC if the 
Department of Defense purchased such 
property from appropriated funds sub¬ 
ject to the Armed Services Procurement 
Regulations. Generally, such purchases 
by the Department of Defense would in¬ 
clude purchases of goods for resale at 
commissaries but would not Include pur¬ 
chases of goods for resale at an Army 
post exchange or Navy or Air Force base 
exchange. 

(ii) Direct or indirect sales or leases. 
Any sale or lease of export property is 
for use by the United States or an in¬ 
strumentality thereof if such property 
is sold or leased by a DISC (or by a 
principal for whom such DISC acts as 
commission agent) to— 


. 20 So 7 

(a) A person who is a related person 
with respect to such DISC or such prin¬ 
cipal and who sells or leases such prop¬ 
erty for use by the United States or an 
instrumentality thereof or 

(b) A person who is not a related per¬ 
son with respect to such DISC or such 
principal if, at the time of such sale or 
lease, there is an agreement or under¬ 
standing that such property will be sold 
or leased for use by the United States or 
an instrumentality thereof (or if a rea¬ 
sonable person would have known at the 
time of such sale or lease that such prop¬ 
erty would be sold or leased for use by 
the United States or an instrumentality 
thereof) within 3 years after such sale 
or lease. 

(iii) Excluded programs. The provi¬ 
sions of this subparagraph do not apply 
in the case of a purchase by the United 
States or an instrumentality thereof if 
such purchase is pursuant to— 

(a) A program under which the U.S. 
Government purchases property for re¬ 
sale, on commercijal terms, to a foreign 
government or agency or instrumentali ty 
thereof, or 

(b) A program (whether bilateral or 
multi-lateral) under which sales to the 
UJS. Government are open to interna¬ 
tional competitive bidding. 

(5) Services. Qualified export receipts 
of a DISC do not include gross receipts 
described in paragraph (d) of this sec¬ 
tion (concerning related and subsidiary 
services) if the services from which such 
gross receipts are derived are related and 
subsidiary to the sale or lease of property 
which results in excluded receipts 
pursuant to this paragraph. 

(6) Receipts within controlled group — 

(1) In general. Gross receipts of a cor¬ 
poration do not constitute qualified ex¬ 
port receipts for any taxable year of such 
corporation if— 

(a) At the time of the sale, lease, or 
other transaction resulting in such gross 
receipts, such corporation and the person 
from whom such receipts are derived are 
members of the same con tolled group (as 
defined in paragraph (k) of this section >, 
and 

(b) Such corporation and such per¬ 
son each qualifies (or is treated) as a 
DISC for its taxable year in which such 
transaction occurs. 

(ii) Leased property. See § 1.993-3(f> 

(2) regarding property not constituting 
export property in certain cases where 
such property is leased to any corpora¬ 
tion which is a member of the same con¬ 
trolled group as the lessor. 

(k) Definition of “controlled group". 
For purposes of sections 991 through 996 
and the regulations thereunder, the term 
“controlled group” has the same mean¬ 
ing as is assigned to the term “controlled 
group of corporations” by section 1563 
(a), except that (1) the phrase “more 
than 50 percent” is substituted for the 
phrase “at least 80 percent” each place 
the latter phrase appears in section 1563 
(a), and (2) section 1563(b) shall not 
apply. Thus, for example, a foreign cor¬ 
poration subject to tax under section 881 
may be a member of a controlled group. 
Furthermore, two or more corporations 
(including a foreign corporation) are 
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members of a controlled group at any 
time such corporations meet the require¬ 
ments of section 1563(a) (as modified by 
this paragraph). 

<1) DISC'S entitlement to income—i 1) 
Application of section 994. A corpora¬ 
tion which meets the requirements of 
§ 1.992-1 (a) (as proposed in 37 F.R. 
10368 for May 20, 1972) to be treated as 
a DISC for a taxable year is entitled to 
income, and the intercompany pricing 
rules of section 994(a) (1) or (2) apply, 
in the case of any transactions described 
§ 1.992-1 (a) (as proposed in 37 F.R. 
19625 for Sept. 21. 1972) between such 
DISC and its related supplier (as defined 
in § 1.994-l(a)(3)) (as proposed in 37 
F.R. 19625 for Sept. 21. 1972), provided 
that the relationship between the DISC 
and its related supplier is defined by a 
written agreement described in subpara¬ 
graph (2) of this paragraph. For pur¬ 
poses of this paragraph, such DISC need 
not have employees or perform any spe¬ 
cific function. 

(2) Written agreement. A written 
agreement between a DISC and its re¬ 
lated supplier satisfies the requirements 
of this subparagraph with respect to a 
transaction if such agreement provides 
for determination of the price payable by 
the DISC, or the commission payable to 
the DISC, with respect to such transac¬ 
tion and if the agreement is executed 
prior to such transaction (or, in the case 
of a sale pursuant to a contract assigned 
to the DISC or its related supplier, as 
described in paragraph (b) of this sec¬ 
tion, the agreement is entered into at 
any time before shipment of property to 
the purchaser). 

(3) Other transactions. In the case of 
a transaction to which the provisions of 
subparagraph (1) of this section do not 
apply but from which a DISC derives 
gross receipts, the income to which the 
DISC is entitled as a result of the trans¬ 
action is determined pursuant to the 
terms of the contract for such transac¬ 
tion and, if applicable, section 482 and 
the regulations thereunder. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (1). P Corporation forms S Cor¬ 
poration as a wholly-owned subsidiary. S 
qualifies as a DISC for its taxable year. S 
has no employees on Its payroll. P enters 
into a written agreement with S whereby 
S is granted a franchise with respect to spec¬ 
ified exports of P. P will sell such exports 
to S for resale by S. Such exports are of a 
type which produce qualified export receipts 
as defined in paragraph (b) of this section. 
Under the agreement, P’s sales force will 
solicit orders in the name of S using S’s 
order forms. S places orders with P only 
when S Itself has received orders. No inven¬ 
tory is maintained by S. P makes shipments 
directly to customers of S. The agreement 
also provides that employees of P will act 
for S and that billings and collections will 
be handled by P in the name of S. The agree¬ 
ment provides that S will be entitled to net 
income on these transactions equal to the 
maximum amount permitted to be received 
under the intercompany pricing rules of sec¬ 
tion 994 of the Code. Under these facts, the 
Income derived by S for such taxable year 
from the purchase and resale of the specified 
export is treated for Federal income tax pur¬ 
poses as the income of S. and the amount of 


income allocable to S will be determined un¬ 
der section 994 of the Code. 

Example (2). P Corporation forms S Cor¬ 
poration as a wholly-owned subsidiary. S 
qualifies as a DISC for its taxable year. S 
has no employees on its payroll. P enters 
into a written agreement with 8 whereby S 
is granted a soles franchise with respect to 
specified exports of P and will receive com¬ 
missions with respect to such exports equal 
to the maximum amount permitted to be re¬ 
ceived under the intercompany pricing rules 
of section 994 of the Code. Such exports are 
of a type which will produce gross receipts 
for S which are qualified export receipts as 
defined in paragraph (b) of this section. P’s 
sales force will solicit orders in the name of 
P. Billings and collections are handled di¬ 
rectly by P. Under these facts, the commis¬ 
sions paid to S for such taxable year with 
respect to the specified exports shaU be 
treated for Federal income tax purposes 
as the income of S, and the amount of in¬ 
come allocable to S is determined under sec¬ 
tion 994 of the Code. 

§ 1.993-2 Definition of qualified export 

assets. 

(a) In general. For a corporation to 
qualify as a DISC, at the close of its tax¬ 
able year it m ust have qualified export 
assets with adjusted bases equal to at 
least 95 percent of the sum of the ad¬ 
justed bases of all its assets. An asset 
which is a qualified export asset under 
more than one paragraph of this section 
shall be taken into account only once 
in determining the sum of the adjusted 
bases of all qualified export assets. Under 
section 993(b), the qualified export assets 
held by a corporation are— 

(1) Export property as defined in 
§ 1.993-3 (see paragraph (b) of this 
section), 

<2) Business assets described in para¬ 
graph (c) of this section, 

(3) Trade receivables described in 
paragraph (d) of this section, 

(4) Temporary investments to the ex¬ 
tent described in paragraph (e) of this 
section, 

(5) Producer’s loans as defined in 
§ 1.993—4 (see paragraph (f) of this 
section), 

(6) Stock or securities (described in 
paragraph (g) of this section) of related 
foreign export corporations as defined In 
§ 1.993-5, 

(7) Export-Import Bank and other 
obligations described in paragraph (h) 
of this section. 

(8) Financing obligations described in 
paragraph (i) of this section, and 

(9) Funds awaiting investment de¬ 
scribed in paragraph (j) of this section. 

(b) Export property. In general, ex¬ 
port property is certain property held for 
sale or lease which meets the require¬ 
ments of § 1.993-3. 

(c) Business assets. For purposes of 
this section, business assets are assets 
used by a DISC (other than as a lessor) 
primarily in connection with— 

(1) The sale, lease, storage, handling, 
transportation, packaging, assembly, or 
servicing of export property, or 

(2) The performance of engineering or 
architectural services (described in 
§ 1.993-1 <h)) or managerial services 
(described in § 1.993-1 (i)) in furtherance 
of the production of qualified export 
receipts. 


Assets used primarily in the manufac¬ 
ture. production, growth, or extraction 
(within the meaning of § 1.993-3(0) of 
property are not business assets. 

(d) Trade receivables —(1) In general. 
For purposes of this section, trade re¬ 
ceivables are accounts receivable and 
evidences of indebtedness due the DISC 
(or, if it acts as an agent, due its prin¬ 
cipal) and held by the DISC which arose 
by reason of transactions described in 
§ 1.993-1 (b), (c). (d). (e), (h), or (i) 
which result in qualified export receipts 
for the DISC and for no other DISC. 
Any such account receivable or evidence 
of indebtedness may be acquired directly 
by the DISC as a result of any such 
transaction. If the DISC acted as com¬ 
mission agent for a principal (whether 
or not a related supplier) (as defined in 
§ 1.994-l(a) (3), as proposed in 37 F.R, 
19625, for September 21, 1972) in any 
such transaction, the DISC may acquire 
(with or without recourse) any such ac¬ 
count receivable or evidence of indebted¬ 
ness. Thus, for example, if a DISC acts as 
commission agent for a related supplier 
with respect to the furnishing of engi¬ 
neering or architectural services which 
result in qualified export receipts de¬ 
scribed in § 1.993-1 (h), the related sup¬ 
plier’s accounts receivable generated by 
the furnishing of such services may be 
purchased by the DISC and will be 
treated as trade receivables. For pur¬ 
poses of this section, an evidence of 
indebtedness is a written instrument of 
indebtedness. 

(2) Trade receivables representing 
commissions. If a DISC acts as commis¬ 
sion agent for a principal in a transaction 
described in § 1.993-1 (b), (c), (d), (e). 
(h), or (i) which results in qualified 
export receipts for the DISC, and if an 
account receivable or evidence of in¬ 
debtedness held by the DISC and repre¬ 
senting the commission payable to the 
DISC as a result of the transaction arises 
(and, in the case of an evidence of in¬ 
debtedness, designated on its face as 
representing such commission), such ac¬ 
count receivable or evidence of indebted¬ 
ness shall be treated as a trade 
receivable. If, how T ever, the principal is 
a related supplier (as defined in § 1.994- 
Ha) (3), as proposed in 37 F.R. 19625, for 
September 21, 1972), with respect to the 
DISC such account receivable or evidence 
of indebtedness will not be treated as a 
trade receivable unless it is payable and 
paid within 60 days after the close of the 
taxable year of the DISC in which the 
transaction occurred. 

(3) Indebtedness arising under 
§ 1.994-lie). An indebtedness described 
in or arising under § 1.994-1 (e) (3> or 

(5), as proposed in 37 F.R. 19627, for 
September 21, 1972 (other than an in¬ 
debtedness described in subparagraph 
(2) of this paragraph) in favor of a 
DISC is not a trade receivable and is 
not a qualified export asset. 

(e) Temporary investments —d) 
general. For purposes of this section, 
temporary investments are money, bank 
deposits (not including time deposits oi 
more than 1 year), and other simile- 
temporary investments to the extent 
maintained by a DISC as reasonably 
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necessary to meet its requirements for 
working capital. For purposes of this 
paragraph, a temporary investment is 
an obligation, including an evidence of 
indebtedness as defined In paragraph (d) 
(D of tills section, which is a demand 
obligation or has a period remaining to 
maturity of not more than 1 year at the 
date it is acquired by the DISC. 

(2) Determination of amount of work¬ 
ing capital maintained. For purposes of 
tills paragraph— 

u) The working capital of a DISC is 
the excess of its current assets over cur¬ 
rent liabilities which is reasonably nec¬ 
essary to finance operating costs for the 
current normal operating cycle, 

(ii) Current assets are cash and other 
assets which may reasonably be expected 
to be converted into cash or sold or con¬ 
sumed during the current normal oper¬ 
ating cycle of the DISC’S trade or 
business, 

(iii) Current liabilities are obligations 
(or portions of obligations) due within 
the current normal operating cycle of 
the trade or business of the DISC whose 
satisfaction when due is reasonably ex¬ 
pected to require the use of current 
assets, and 

(iv) Generally accepted financial ac¬ 
counting treatments will be accepted. 

(3) Determination of amount of 
xcorking capital reasonably required. For 
purposes of this paragraph, a determina¬ 
tion of the amount of money, bank de¬ 
posits. and other similar temporary in¬ 
vestments reasonably necessary to meet 
the requirements of the DISC for work¬ 
ing capital will depend upon the nature 
and volume of the activities of the DISC ' 
existing at the end of the DISC’S taxable 
year for which such determination is 
made. In making such determination, the 
expected requirements of the DISC for 
working capital as of the end of the tax¬ 
able year for which the determination 
is made will be considered reasonably 
necessary to the extent that such re¬ 
quirements relate to the expected nor¬ 
mal operating cycle of the trade or busi¬ 
ness of the DISC. See paragraph (J) (3) 
of this section for rules regarding work¬ 
ing capital as of the end of each month 
of a taxable year for purposes of the 
70 percent reasonableness standard with 
respect to certain deficiency distribu¬ 
tions. 

(4) Relationship of xoorking capital to 
other qualified export assets. If a tem¬ 
porary investment is a qualified export 
a^set under any provision of this sec¬ 
tion (other than this paragraph), this 
paragraph shall not affect its status as 
a qualified export asset. However, any 
such temporary investment is taken into 
account before other temporary invest¬ 
ments in determining whether such other 
temporary investments are maintained 
by a DISC as reasonably necessary to 
meet its requirements for working cap¬ 
ital. An obligation issued or incurred by 
a member of a controlled group (as de¬ 
nned in § 1.993-1 (k)) of which the DISC 
is a member is not a qualified export 
asset under this paragraph. 

(f) Producer's loans. For purposes of 
tills section, a producer’s loan Ls an evi¬ 


dence of indebtedness arising in connec¬ 
tion with producer’s loans which are 
made by a DISC and which meet the 
requirements of § 1.993-4. 

(g) Stock or securities of related for¬ 
eign export corporations. For purposes 
of this section, the term “stock or securi¬ 
ties”, with respect to a related foreign 
export corporation (as defined in 8 1.993- 
5), has the same meaning as such term 
has as used in section 351 (relating to 
transfers to controlled corporations), ex¬ 
cept that the term “securities” does not 
included obligations which are repaid, in 
w r hole or in part, at any time during the 
taxable year of the DISC following the 
taxable year of the DISC during which 
such obligations were acquired by the 
DISC or were issued, unless the DISC 
demonstrates to the satisfaction of the 
district director that the repayment w as 
for bona fide business purposes and not 
for the purpose of avoidance of Federal 
income taxes. 

(h) Export-Import Bank obligations — 
(1) In general. For purposes of this sec¬ 
tion, subject to the limitation described 
in subparagraph (2) of this paragraph, 
the term “Export-Import Bank obliga¬ 
tions” means obligations issued, guar¬ 
anteed, insured, or reinsured (in whole 
or in part) by the Export-Import Bank 
of the United States or by the Foreign 
Credit Insurance Association, but only if 
such obligations are acquired by the 
DISC— 

(i) From the Export-Import Bank of 
the United States, 

(ii) From the Foreign Credit Insur¬ 
ance Association, or 

(iii) From the person selling or pur¬ 
chasing the goods or services by reason 
of w r hich such obligations arose, or from 
any corporation which is a member of 
the same controlled group (as defined in 
§ 1.993-1 (k)) as such person. 

For purposes of subdivision (i) of this 
subparagraph, obligations issued by the 
Export-Import Bank of the United States 
are treated as acquired from such Bank 
by the DISC if acquired from any person 
not more than 90 days after any part of 
such obligations are first offered to the 
public. Examples of specific types of Ex¬ 
port-Import Bank obligations include in¬ 
terest participation certificates and cer¬ 
tificates of beneficial ownership. 

(2) Limitation. Obligations described 
in subparagraph (1) of this paragraph 
which are acquired after November 3, 
1972. are Export-Import Bank obliga¬ 
tions only to the extent that the sum of 
the adjusted bases of such obligations 
(as determined under section 1011) held 
by the DISC does not exceed (i) the 
amount of its accumulated DISC income, 
reduced by (ii) the outstanding amount 
of producer’s loans of the DISC. The 
sum of the adjusted bases of obligations 
described in subparagraph (1) of tills 
paragraph and financing obligations de¬ 
scribed in paragraph (i) (1) of this sec¬ 
tion may not exceed the amount of ac¬ 
cumulated DISC income of the DISC (as 
reduced by the outstanding amount of 
producer’s loans of the DISC). If the 
sum of the adjusted bases of both such 
types of obligations exceeds the amount 
of accumulated DISC income of the 


DISC (as so reduced), the DISC shall 
identify on its books and records which 
obligations are within the limitation of 
this subparagraph. 

(1) Financing obligations —(1) In 
general. For purposes of this section, 
subject to the limitation described in 
subparagraph (2) of this paragraph, 
financing obligations are obligations 
(held by a DISC) of a domestic corpo¬ 
ration organized solely for the purpose 
of financing sales of export property 
pursuant to an agreement with the 
Export-Import Bank of the United States 
under which such corporation makes ex¬ 
port loans guaranteed by such Bank. 

(2) Limitation. Obligations described 
in subparagraph (1) of this paragraph 
which are acquired after November 3. 
1972, are financing obligations only to 
the extent that under the principles of 
paragraph (h) of this section, the sum 
of the adjusted bases of such obligations 
(as determined under section 1011) 
does not exceed the amount of the accu¬ 
mulated DISC income of the DISC (as 
reduced by the outstanding amount of 
producer’s loans of the DISC). 

(j) Funds awaiting investment —(1) 
In general. For purposes of this section, 
subject to the limitation described in 
subparagraph (2) of this paragraph, if. 
at the close of a DISC’S taxable year, 
the sum of the DISC’S money, bank de¬ 
posits, and other similar temporary in¬ 
vestments is determined under para¬ 
graph (e) of this section to exceed an 
amount reasonably necessary to meet the 
DISC’S requirements for working capi¬ 
tal. the amount of the DISC’S bank de¬ 
posits in the United States to the extent 
of the amount of this excess are funds 
awaiting investment at the close of such 
taxable year. 

(2) Limitation. Bank deposits de¬ 
scribed in subparagraph (1) of this 
paragraph are funds awaiting invest¬ 
ment only if, at the end of each of the 
sixth, seventh, and eighth months after 
the close of such taxable year, the sum 
of the adjusted bases of the qualified ex¬ 
port assets of the DISC equal or exceed 
95 percent of the sum of the adjusted 
bases of all assets of the DISC. For pur¬ 
poses of this subparagraph, the adjusted 
bases of assets of a DISC are determined 
as of the end of each of the months re¬ 
ferred to in this subparagraph. Funds 
aw r aiting investment as described in this 
paragraph need not be traceable to any 
of the qualified export assets held by the 
DISC at the end of any of the months 
referred to in this subparagraph. 

(3) Coordination with certain defi¬ 
ciency distribution provisions. Under 
section 992(c)(3) and § 1.992-3(d> (as 
proposed in 37 F.R. 18479, for Septem¬ 
ber 12, 1972), a deficiency distribution 
made on or before the 15th day of the 
ninth month after the end of a corpora¬ 
tion’s taxable year is deemed to be for 
reasonable cause if certain requirements 
are met, including the requirement (de¬ 
scribed in section 992(c)(3)(B) and 
§ 1.992-3(d) (2) as proposed in 37 F.R. 
18479, for September 12, 1972) that the 
sum of the adjusted bases of the quali¬ 
fied export assets held by the corpora¬ 
tion on the last day of each month of 
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such year equals or exceeds 70 percent of 
the sum of the adjusted bases of all as¬ 
sets held by the corporation on each such 
last day. If. on any such last day, the 
sum of a DISC’S money, bank deposits, 
and other similar temporary invest¬ 
ments is determined under paragraph 
(e) of this section to exceed an amount 
reasonably necessary to meet the DISC’S 
requirements for working capital, the 
amount of the DISC’S bank deposits to 
the extent of the amount of this excess 
are funds awaiting investment on such 
last day, if either— 

(i) The requirements of subparagraph 

(2) of this paragraph are satisfied with 
respect to the taxable year of the DISC 
which includes such month or 

<ii) At the close of such taxable year 
the sum of the DISC’S money, bank de¬ 
posits, and other similar temporary in¬ 
vestments is determined under para¬ 
graph (e) of this section not to exceed 
an amount reasonably necessary to meet 
the DISC’S requirements for working 
capital. 

§ 1.993—3 Definition of export property. 

(a) General rule. Under section 993 
(c), except as otherwise provided with 
respect to excluded property in para¬ 
graph (f) of this section and with respect 
to certain short supply property in para¬ 
graph (g) of this section, export property 
is property in the hands of any person 
(whether or not a DISC)— 

(1) Manufactured, produced, grown, 
or extracted in the United States by any 
person or persons other than a DISC (see 
paragraph (c) of this section), 

(2) Held primarily for sale or lease 
in the ordinary course of a trade or busi¬ 
ness to any person for direct use, con¬ 
sumption, or disposition outside the 
United States (see paragraph (d) of this 
section), 

(3) Not more than 50 percent of the 
fair market value of which is attributable 
to articles imported into the United 
States (see paragraph (e) of this sec¬ 
tion), and 

(4) Which is not sold or leased (i) by 
a DISC, or with a DISC as commission 
agent, to another DISC which is a mem¬ 
ber of the same controlled group (as 
defined in § 1.993-1 (k)) as the DISC, or 

(ii) by any person to a Western Hemi¬ 
sphere trade corporation (as defined in 
section 921) which is a related person (as 
defined in § 1.993-1 (a) (6)) with respect 
to the seller, lessor, or commission agent 
(if any). 

(b) Services. For purposes of this sec¬ 
tion, services (including the written com¬ 
munication of services in any form) are 
not export property. Whether an item 
is property or services shall be deter¬ 
mined on the basis of the facts and cir¬ 
cumstances attending the development 
and disposition of the item. Thus, for 
example, the. preparation of a map of a 
particular construction site would con¬ 
stitute services and not export property, 
but standard maps prepared for sale to 
customers generally would not consti¬ 
tute services and would be export prop¬ 
erty if the requirements of this section 
were otherwise met. 


(c) Manufacture , production, growth , 
or extraction of property —(1) By a per¬ 
son other than a DISC. Export property 
may be manufactured, produced, grown, 
or extracted in the United States by any 
person, provided that such person does 
not qualify (and is not treated) as a 
DISC. Property held by a DISC which 
was manufactured, produced, grown, or 
extracted by it at a time when it did not 
qualify (and was not treated) as a DISC 
is not export property of the DISC. Prop¬ 
erty which sustains further manufacture 
or production outside the United States 
prior to sale or lease by a person but 
after manufacture or production in the 
United States will not be considered as 
manufactured, produced, grown, or ex¬ 
tracted in the United States by such per¬ 
son. 

(2) Manufactured or produced —(i) 
In general. For purposes of this section, 
property which is sold or leased by a per¬ 
son is considered to be manufactured or 
produced by such person if such property 
is manufactured or produced (within the 
meaning of either subdivision (ii), (iii), 
or (iv) of this subparagraph) by such 
person or by another person pursuant to 
a contract with such person. Except as 
provided in subdivision (iv) of this sub- 
paragraph, manufacture or production 
of property does not include assembly or 
packaging operations with respect to 
property. 

(ii) Substantial transformation. Prop¬ 
erty is manufactured or produced by a 
person if such property is substantially 
transformed by such person. Examples 
of substantial transformation of prop¬ 
erty would include the conversion of 
woodpulp to paper, steel rods to screws 
and bolts, and the canning of fish. 

(iii) Operations generally considered 
to constitute manufacturing. Property is 
manufactured or produced by a person if 
the operations performed by such per¬ 
son in connection with such property are 
substantial in nature and are generally 
considered to constitute the manufac¬ 
ture or production of property. 

(iv) Value added to property. Property 
is manufactured or produced by a person 
if with respect to such property conver¬ 
sion costs (direct labor and factory 
burden including packaging or assembly) 
of such person account for 20 percent or 
more of— 

(a) The cost of goods sold or inventory 
amount of such person for such property 
if such property is sold or held for sale, 
or 

( b ) The adjusted basis of such person 
for such property, as determined in ac¬ 
cordance with the provisions of section 
1011, if such property is held for lease 
or leased. 

The value of parts provided pursuant to 
a services contract, as described in 
§ 1.993-1 (d) (4) (v), is not taken into ac¬ 
count in applying this subdivision. 

(d) Primary purpose for which prop¬ 
erty is held —(1) In general —(i) General 
rule. Under paragraph (a) (2) of this sec¬ 
tion, export property (a) must be held 
primarily for the purpose of sale or lease 
in the ordinary course of a trade or busi¬ 
ness to a DISC, or to any other person, 


and (b) such sale or lease must be for 
direct use, consumption, or disposition 
outside the United States. Thus, property 
cannot qualify as export property unless 
it is sold or leased for direct use, con¬ 
sumption, or disposition outside the 
United States. Property is sold or leased 
for direct use, consumption, or disposi¬ 
tion outside the United States if such 
sale or lease satisfies the destination test 
described in subparagraph (2) of this 
paragraph, the proof of compliance re¬ 
quirements described in subparagraph 

(3) of this paragraph, and the use- 
outside-the-United States test described 
in subparagraph (4) of this paragraph. 

(ii) Factors not taken into account. In 
determining whether property which is 
sold or leased to a DISC is sold or leased 
for direct use, consumption, or disposi¬ 
tion outside the United States, the fact 
that the acquiring DISC holds the prop¬ 
erty in inventory or for lease prior to 
the time it sells or leases it for direct use, 
consumption, or disposition outside the 
United States wdll not affect the charac¬ 
terization of the property as export 
property. Export property need not be 
physically segregated from other 
property. 

(2) Destination test. For purposes of 
subparagraph (1) of this paragraph, the 
destination test in this subparagraph is 
satisfied with respect to property sold or 
leased by a seller or lessor only if it is 
delivered by such seller or lessor (or an 
agent of such seller or lessor) regardless 
of the F.O.B. point or the place at which 
title passes or risk of loss shifts from the 
seller oi> lessor— 

(i) Within the United States to a car¬ 
rier or freight forwarder for ultimate de¬ 
livery outside the United States to a pur¬ 
chaser or lessee (or to a subsequent pur¬ 
chaser or sublessee). 

(ii) Within the United States to a 
purchaser or lessee, if such property is 
ultimately delivered outside the United 
States (including delivery to a carrier or 
freight forwarder for delivery outside the 
United States) by the purchaser or les¬ 
see (or a subsequent purchaser or subles¬ 
see) within 1 year after such sale or 
lease 

(iii) Within or outside the United 
States to a purchaser or lessee which, at 
the time of the sale or lease, is a DISC 
and is not a member of the same con¬ 
trolled group (as defined in § 1.993-1 
(k) ) as the seller or lessor, 

(iv) From the United States to the 
purchaser or lessee (or a subsequent pur¬ 
chaser or sublessee) at a point outside 
the United States by means of the sell¬ 
er’s or lessor’s own ship, aircraft, or 
other delivery vehicle, 

(v) Outside the United States to a 
purchaser or lessee from a warehouse, a 
storage facility, or assembly site located 
outside the United States, if such prop¬ 
erty w r as previously shipped by such 
seller or lessor from the United States, 
or 

(vi) Outside the United States to a 
purchaser or lessee if such property was 
previously shipped by such seller or 
lessor from the United States and if such 
property is located outside the United 
States pursuant to a prior lease by the 


FEDERAL REGISTER, VOL 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 





PROPOSED RULE MAKING 


20861 


seller or lessor, and either (a) such prior 
lease terminated at the expiration of its 
term (or by the action of the prior lessee 
acting alone), (b) the sale occurred or 
the term of the subsequent lease began 
after the time at which the term of the 
prior lease would have expired, or (c) 
the lessee under the subsequent lease is 
not a related person (as defined in 
§ 1.993—1 (a) (6)) with respect to the les¬ 
sor and the prior lease was terminated 
by the action of the lessor (acting alone 
or together with the lessee). 

For purposes of this subparagraph (other 
than subdivisions (iii) and (vi)(c) 
thereof), any relationship between the 
seller or lessor and any purchaser, subse¬ 
quent purchaser, lessee, or sublessee is 
immaterial. In no event is the destina¬ 
tion test of this subparagraph satisfied 
with respect to property which is subject 
to any use (other than a resale or sub¬ 
lease), manufacture, assembly, or other 
processing (other than packaging) by 
any person between the time of the sale 
or lease by such seller or lessor and the 
delivery or ultimate delivery outside the 
United States described in this subpara¬ 
graph. If property is located outside the 
United States at the time it is purchased 
by a person or leased by a person as 
lessee, such property may be export prop¬ 
erty in the hands of such purchaser or 
lessee only if it is imported into the 
United States prior to its further sale or 
lease (including a sublease) outside the 
United States. Paragraphs (a)(3) and 
(e) of this section (relating to 50 percent 
foreign content test) are applicable in 
determining whether such property is ex¬ 
port property. Thus, for example, if such 
property is not subjected to manufac¬ 
turing or production (as defined in para¬ 
graph (c) of this section) within the 
United States after such importation, it 
does not qualify as export property. 

(3) Proof of compliance with destina¬ 
tion test—ii) Delivery outside the United 
States. For purposes of subparagraph (2) 
of this paragraph (other than subdivision 
(iii> thereof), a seller or lessor shall 
establish ultimate delivery of property 
outside the United States by providing— 

(a) A facsimile or carbon copy of the 
export bill of lading issued by the car¬ 
rier who delivers the property, 

(b) A certificate of an agent or rep¬ 
resentative of the carrier disclosing de¬ 
livery of the property outside the United 
States. 

(c> A facsimile or carbon copy of the 
certificate of lading for the property ex¬ 
ecuted by a customs officer of the coun¬ 
try to which the property is delivered, 

<d) If such country has no customs 
administration, a written statement by 
the person to whom delivery outside the 
United States was made, or 

(e) A facsimile or carbon copy of the 
shipper’s export declaration authenti¬ 
cated by the U.S. Collector of Customs 
A seller or lessor shall also establish the 
meeting of the requirement of subpara¬ 
graph (2) of this paragraph (other than 
subdivision (iii) thereof), that the prop¬ 
erty was delivered outside the United 
States without further use, manufacture, 
assembly, or other processing within the 
Urnted States. 


(ii) Sale or lease to an unrelated 
DISC. For purposes of subparagraph 
(2) (iii) of this paragraph, a purchaser 
or lessee of property is deemed to qualify 
as a DISC for its taxable year if the seller 
or lessor obtains from such purchaser or 
lessee a copy of such purchaser’s or les¬ 
see’s election to be treated as a DISC as 
described in § 1.992-2(a) (as proposed in 
37 F.R. 18476 for September 12, 1972) 
together with such purchaser’s or lessee’s 
sworn statement that such election has 
been filed with the Internal Revenue 
Service Center. The copy of the election 
and the sworn statement of such pur¬ 
chaser or lessee must be received by the 
seller or lessor within 6 months after 
the sale or lease. A purchaser or lessee 
is not treated as a DISC with respect to 
a sale or lease during a taxable year for 
which such purchaser or lessee does not 
qualify as a DISC if the seller or lessor 
does not believe or if a reasonable person 
would not believe at the time such sale 
or lease is made that the purchaser or 
lessee will qualify as a DISC for such 
taxable year. 

(iii) Failure of proof. If a seller or les¬ 
sor fails to provide proof of compliance 
with the destination test as required by 
this subparagraph, the property sold or 
leased is not export property. 

(4) Sales and leases of property for 
ultimate use in the United States —(i) 
In general. For purposes of subpara¬ 
graph (1) of this paragraph, the use test 
in this subparagraph is satisfied with 
respect to property which— 

(a) Under subdivisions (ii) through 

(iv) of this subparagraph is not sold for 
ultimate use in the United States or 

(b) Under subdivision (v) of this sub- 
paragraph is leased for ultimate use out¬ 
side the United States. 

(ii) Sales of property for ultimate use 
in the United States. For purposes of 
subdivision (i) of this subparagraph, a 
purchaser of property (including com¬ 
ponents, as defined in subdivision (vii) 
of this subparagraph) is deemed to use 
such property ultimately in the United 
States if any of the following conditions 
exists: 

(a) Such purchaser is a related per¬ 
son (as defined in § 1.993-1 (a) (6)) with 
respect to the seller and such purchaser 
ultimately uses such property, or a sec¬ 
ond product into which such property is 
incorporated as a component, in the 
United States. 

(b) At the time of the sale, there is 
an agreement or understanding that 
such property, or a second product into 
which such property is incorporated as a 
component, will be ultimately used by the 
purchaser in the United States. 

(c) At the time of the sale, a reason¬ 
able person would have believed that such 
property or such second product would 
be ultimately used by such purchaser in 
the United States unless, in the case of a 
sale of components, the fair market value 
of such components at the time of 
delivery to the purchaser constitutes less 
than 20 percent of the fair market value 
of the second product into which such 
components are incorporated (deter¬ 
mined at the time of completion of the 
production, manufacture, or assembly of 
such second product). 


For purposes of (b) of this subdivision, 
there is an agreement or understanding 
that property will ultimately be used in 
the United States if. for example, a com¬ 
ponent is sold abroad under an express 
agreement with the foreign purchaser 
that the component is to be incorporated 
into a product to be sold back to the 
United States. As a further example, 
there would also be such an agreement 
or understanding if the foreign pur¬ 
chaser indicated at the time of the sale 
or previously that the component is to 
be incorporated into a product which is 
designed principally for the United 
States market. However, such an agree¬ 
ment or understanding does not result 
from the mere fact that a second product, 
into which components exported from 
the United States have been incorporated 
and which is sold on the world market, is 
sold in substantial quantities in the 
United States. 

(iii) Use in the United States. For pur¬ 
poses of subdivision (ii) of this subpara¬ 
graph, property (including components 
incorporated into a second product) is or 
would be ultimately used in the United 
States by such purchaser if, at any time 
within 3 years after the purchase of such 
property or components, either such 
property or components (or the second 
product into which such components are 
incorporated) is resold by such purchaser 
for use by a subsequent purchaser within 
the United States or such purchaser or 
subsequent purchaser fails, for any 
period of 365 consecutive days, to use 
such property or second product pre¬ 
dominantly outside the United States 
as defined in subdivision (vi) of this 
subparagraph). 

(iv) Sales to retailers. For purposes of 
subdivision (ii)(c) of this subparagraph 
property sold to any person whose prin¬ 
cipal business consists of selling from 
inventory to retail customers at retail 
outlets outside the United States will be 
considered to be used predominantly out¬ 
side the United States. 

(v) Leases of property for ultimate use 
outside the United States. For purposes 
of subdivision (i) of this subparagraph, 
a lessee of property is deemed to use such 
property ultimately outside the United 
States during a taxable year of the lessor 
if such property is used predominantly 
outside the United States (as defined in 
subdivision (vi) of this subparagraph) 
by the lessee during the portion of the 
lessor's taxable year which is included 
within the term of the lease. A determi¬ 
nation as to whether the ultimate use of 
leased property satisfies the requirements 
of this subdivision is made for each tax¬ 
able year of the lessor. Thus, leased prop¬ 
erty may be used predominantly outside 
the United States for a taxable year of 
the lessor (and thus, constitute export 
property if the remaining requirements 
of this section are met) even if the prop¬ 
erty is not used predominantly outside 
the United States in earlier taxable years 
or later taxable years of the lessor. 

(vi) Predominant use outside the 
United States . For purposes of this sub- 
paragraph, property is used predomi¬ 
nantly outside the United States for any 
period if, during such period, such prop¬ 
erty is located outside the United States 
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more than 50 percent of the time. An 
aircraft, railroad rolling stock, vessel 
motor vehicle, container, or other prop¬ 
erty used for transportation purposes is 
deemed to be used predominantly out¬ 
side the United States for any period if, 
during such period, either such property 
is located outside the United States more 
than 50 percent of the time or more than 
50 percent of the miles traversed in the 
use of such property are traversed out¬ 
side the United States. However, any 
such property is deemed to be within the 
United States at all times during which 
it is engaged in transport between any 
two points within the United States, ex¬ 
cept where such transport constitutes un¬ 
interrupted international air transpor¬ 
tation within the meaning of section 
4262(c) (3) and the regulations there¬ 
under (relating to tax on air transporta¬ 
tion of persons). For purposes of apply¬ 
ing section 4262(c) (3) to this subdivision, 
the term “United States” has the same 
meaning as in § 1.993-7. 

(vii) Component. For purposes of this 
subparagraph, a component is property 
which is (or is reasonably expected to be) 
incorporated into a second product by 
the purchaser of such component by 
means of production, manufacture, or 
assembly. 

(e) Foreign content of property —(1) 
The 50 percent test. Under paragraph 
(a)(3) of this section, no more than 50 
percent of the fair market value of ex¬ 
port property may be attributable to the 
fair market value of articles which were 
imported into the United States. For pur¬ 
poses of this paragraph, articles im¬ 
ported into the United States are referred 
to as “foreign content”. The fair market 
value of the foreign content of export 
property is computed in accordance with 
subparagraph (4) of this paragraph. The 
fair market value of export property 
which is sold to a person who is not a 
related person with respect to the seller 
is the sale price for such property (not 
including interest, finance or carrying 
charges, or similar charges). 

(2) Application of 50 percent test. The 
50 percent test described in subparagraph 

(1) of this paragraph is applied on an 
item-by-item basis. If, however, a person 
sells or leases a substantial volume of 
substantially identical export property in 
a taxable year and if all of such property 
contains substantially identical foreign 
content in substantially the same propor¬ 
tion, such person may determine the por¬ 
tion of foreign content contained in such 
property on an aggregate basis. 

(3) Parts and services. If, at the time 
property is sold or leased the seller or 
lessor agrees to furnish parts pursuant to 
a services contract (as provided in 
§ 1.993-1 (d) (4) (v)) and the price for the 
parts is not separately stated, the 50 per¬ 
cent test described in subparagraph (1) 
of this paragraph is applied on an aggre¬ 
gate basis to the property and parts. If 
the price for the parts is separately 
stated, the 50 percent test described in 
paragraph (I) of this paragraph is ap¬ 
plied separately to the property and to 
the parts. 

(4) Computation of foreign content — 

(i) Valuation. For purposes of applying 


PROPOSED RULE MAKING 

the 50 percent test described in subpara¬ 
graph (1) of this paragraph, it is neces¬ 
sary to determine the fair market value 
of all articles which constitute foreign 
content of the property being tested to 
determine if it is export property. The 
fair market value of such imported 
articles is determined as of the time such 
articles are imported into the United 
States and is their appraised value, as 
determined under section 402 or 402a of 
the Tariff Act of 1930 (19 U.S.C. 1401a 
or 1402) in connection with their impor¬ 
tation. The appraised value of such 
articles is the full dutiable value of 
such articles, determined, however, with¬ 
out regard to any special provision in the 
United States tariff laws which would 
result in a lower dutiable value. Thus, an 
article wiiich is imported into the United 
States is treated as entirely imported 
even if all or a portion of such article 
was originally manufactured, produced, 
grown, or extracted in the United States. 

(ii) Evidence of fair market value. For 
purposes of subdivision (i) of this sub- 
paragraph, the fair market value of im¬ 
ported articles constituting foreign con¬ 
tent may be evidenced by the customs 
invoice issued on the importation of such 
articles into the United States. If the 
holder of such articles is not the im¬ 
porter (or a related person with respect 
to the importer), the fair market value 
of such articles may be evidenced by a 
certificate based upon information con¬ 
tained in the customs invoice and fur¬ 
nished to the holder by the person from 
whom such articles (or property incor¬ 
porating such articles) were purchased. 
If a customs invoice or certificate de¬ 
scribed in the preceding sentence is not 
available to a person pm-chasing prop¬ 
erty, such person shall establish that no 
more than 50 percent of the fair market 
value of such property is attributable to 
the fair market value of articles which 
were imported into the United States. 

(iii) Interchangeable component arti¬ 
cles. (a) Where identical or similar com¬ 
ponent articles can be incorporated in¬ 
terchangeably into property and a person 
acquires some such component articles 
that are imported into the United States 
and other such component articles that 
are not imported into the United States, 
the determination whether imported 
component articles were incorporated in 
such property as is exported from the 
United States shall be made on a substi¬ 
tution basis as in the case of the rules 
relating to drawback accounts under the 
customs law's. See section 313(b) of the 
Tariff Act of 1930, as amended (19 UJS.C. 
1313(b)). 

(b) The provisions of (a) of this sub¬ 
division may be illustrated by the fol¬ 
lowing example: 

Example. Assume that a manufacturer pro¬ 
duces a total of 20,000 electronic devices. 
The manufacturer exports 5,000 of the de¬ 
vices and subsequently sells 11,000 of the 
devices to a DISC which exports the 11,000 
devices. The major single component article 
in each device is a tube which represents 
60 percent of the fair market value of the 
device at the time the device is sold by the 
manufacturer. The manufacturer imports 
8,000 of the tubes and produces the remain¬ 
ing 12,000 tubes. For purposes of this sub¬ 
division, in accordance with the substitution 


principle used in the customs drawback laws, 
the 5,000 devices exported by the manufac¬ 
turer are each treated as containing an im¬ 
ported tube because the devices were ex¬ 
ported prior to the sale to the DISC. The 
remaining 3,000 Imported tubes are treated 
as being contained in* the first 3.000 devices 
purchased and exported by the DISC. Thus, 
since the 50 percent test is not met with 
respect to the first 3,000 devices purchased 
and exported by the DISC, those devices are 
not export property. The remaining 8.000 
devices purchased and exported by the DISC 
are treated as containing tubes produced in 
the United States, and those devices are 
export property (if they otherwise meet the 
requirements of this section). 

(f) Excluded property —(1) In general. 
Notwithstanding any other provision of 
this section, property described in sub- 
paragraph (2) or (3) of this paragraph 
is not export property. 

(2) Property leased to member of con¬ 
trolled group. Property leased to a person 
(whether or not a DISC) which is a 
member of the same controlled group 
(as defined in § 1.993-1 (k)) as the lessor 
constitutes export property for any pe¬ 
riod of time only if during the period— 

(i) Such property is held for sublease, 
or is subleased, by such person to a third 
person who is not a member of such con¬ 
trolled group; and 

(ii) Such property is used predomi¬ 
nantly outside the United States by such 
third person. 

The provisions of paragraph (d) (4) (vi) 
of this section apply in determining un¬ 
der subdivision (ii) of this subparagraph 
whether such property is used predomi¬ 
nantly outside the United States by such 
third person. For purposes of this sub- 
paragraph, property is deemed to be 
leased to a person which is a member 
of the same controlled group as the lessor 
if such property is leased to a person 
who is not a member of such controlled 
group but who subleases such property to 
a person who is a member of such con¬ 
trolled group. Thus, for example, if X, a 
DISC for the taxable year, leases a movie 
film to Y, a foreign corporation w f hich 
is a member of the same controlled group 
as X, and Y then subleases the film to 
persons who are not members of such 
group for showing to the general public, 
the film is export property if the re¬ 
quirements of this section are met. If. 
however, the persons showing the film 
to the general public are members of 
the same controlled group as X, the film 
is not export property. 

(3) Intangible property. Export prop¬ 
erty does not include any patent, inven¬ 
tion, model, design, formula, or process, 
whether or not patented, or any copy¬ 
right (other than films, tapes, records, or 
similar reproductions, for commercial or 
home use), goodwill, trademark, trade- 
brand, franchise, or other like property. 
Although a copyright such as a copyright 
on a book does not constitute export 
property, a copyrighted article such as 
a book or other copyrighted property is 
export property if the requirements of 
this section are otherwise satisfied. 

(g) Property in short supply • If the 
President determines that the supply of 
any property w'hich is otherwise export 
property as defined in this section is m- 
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sufficient to meet the requirements of 
the domestic economy, he may by Execu¬ 
tive order designate such property as in 
short supply. Any property so designated 
will be treated as property which is not 
export property during the period be¬ 
ginning with the date specified in such 
Executive order and ending with the date 
specified in an Executive order setting 
forth the President’s determination that 
such property is no longer in short 
supply. 

§ 1.993—4 Definition of producer’s 

loan*. 

(a) General rule —(1) Definition. Un¬ 
der section 993(d), a loan made by a 
DISC to a person, referred to in this 
section as the “borrower/* is a producer’s 

loan if— 

(i) The loan is made out of ac¬ 
cumulated DISC income within the 
meaning of subparagraph (3) of this 
paragraph, 

(ii) The loan is evidenced by an 
obligation described in subparagraph (4) 
of this paragraph, 

(iii) The requirement as to the trade 
or business of the borrower described in 
subparagraph (5) of this paragraph is 

satisfied, 

(iv) At the time the loan is made, the 
obligation referred to in subdivision (ii) 
of this subparagraph bears a legend stat¬ 
ing “This Obligation Is Designated A 
Producer’s Loan Within The Meaning of 
Section 993(d) of the Internal Revenue 
Code” or words of substantially the same 
meaning, 

(v) The limitation as to the export- 
related assets of the borrower described 
in paragraph (b) of this section is satis¬ 
fied, 

(vi) The requirement as to the in¬ 
creased investment of the borrower in 
export-related assets described in para¬ 
graph (c) of this section is satisfied, and 

(vii) The requirement of paragraph 
(d) of this section as to proof of compli¬ 
ance with paragraphs (b) and (c) of this 
section is satisfied. 

(2) Application of this section —(i) In 
general. A loan which is a producer’s loan 
is a qualified export asset of the DISC 
(see 3 1.993-2 (a)(5) and (f)). The in¬ 
terest on a producer’s loan is a qualified 
export receipt of the DISC (see § 1.993-1 
(g)). A producer’s loan is not a dividend 
to a borrower which is also a shareholder 
of the DISC making the loan. For rules 
with respect to deemed distributions by 
reason of the amount of foreign invest¬ 
ment attributable to producer’s loans, see 
section 995 (b)(1)(E) and (d) and the 
regulations thereunder. 

(ii) No tracing of loan proceeds. For 
purposes of applying this section, in 
order to qualify as a producer’s loan, 
the proceeds of the loan need not be 

asset** an investment 1x1 any specific 

(iii) Unrelated borrower. For purposes 
of applying this section, it is not neces¬ 
sary for a borrower to be a related per¬ 
son with respect to the DISC from which 

receives a producer’s loan, 
fiv) Unpaid balance of producer's 
|oans. For purposes of applying this sec¬ 
tion, the unpaid balance of producer’s 


loans does not include the unpaid bal¬ 
ance of any producer’s loan to the extent 
the loan has been deducted or charged 
off by the DISC as totally or partially 
worthless under section 165 or 166. 

(v) Refinancing, renewal , and exten¬ 
sion. For purposes of applying this sec¬ 
tion, the refinancing, renewal, or exten¬ 
sion of a producer’s loan shall be treated 
as the making of a new loan which may 
qualify as a producer’s loan only if the 
requirements of subparagraph (1) of this 
paragraph are met. 

(vi) Events subsequent to time loan is 
made’. The determination as to whether 
a loan qualifies as a producer’s loan is 
made on the basis of the facts existing 
at the time the loan is made. Thus, for 
example, if the accumulated DISC in¬ 
come of the lender is later reduced below 
the unpaid balance of all producer’s loans 
previously made by the DISC, such sub¬ 
sequent decrease in the amount of accu¬ 
mulated DISC income will not result in 
later disqualification of such loan (or 
part thereof) as a producer’s loan. Simi¬ 
larly, if a loan (or part of a loan) does 
not qualify as a producer’s loan because 
of an insufficient amount of accumulated 
DISC income at the time the loan is 
made, a subsequent increase in the 
amount of accumulated DISC income will 
not result in later qualification of such 
loan (or part thereof) as a producer’s 
loan. 

(vii) Application of tests under para¬ 
graphs ( b) and (c) on controlled group 
bases. If the borrower is a member of 
a controlled group (as defined in 
§ 1.993-1 (k)) at the time a loan is made, 
all amounts that must be determined 
for purposes of applying the limitation 
and increased investment requirement 
with respect to the export-related assets 
of the borrower (described in para¬ 
graphs (b) and (c), respectively, of this 
section) may be determined at the elec¬ 
tion of the borrower by aggregating such 
amounts for all members of the con¬ 
trolled group, determined for the taxable 
year of each member of the controlled 
group during which the loan is made, 
excluding only such members of the 
group as are DISC’S or foreign corpora¬ 
tions for such year. However, such 
amounts may be included only to the 
extent that such amounts have not al¬ 
ready been taken into account in apply¬ 
ing the limitation and increased 
investment requirement with respect to 
any other borrower. Amounts to be ag¬ 
gregated for all such members if such 
election is made include, for example, 
gross receipts (described in paragraph 
(b)(3) (i) and (ii) of this section) and 
export-related assets (described in para¬ 
graph (b)(2) of this section). The bor¬ 
rower may make such election by causing 
its written statement of election to be 
attached to the lending DISC’S infor¬ 
mation return under section 6011(e) (2). 

A borrower who makes such election 
may revoke it only if it secures the con¬ 
sent of the Commissioner to such revo¬ 
cation upon application made through 
the lending DISC. 

(3) Loan out of accumulated DISC in¬ 
come —(i) In general. A loan is a pro¬ 
ducer’s loan only to the extent that it is 


made out of accumulated DISC income. 
A loan is made out of accumulated DISC 
income only if the amount of the loan, 
when added to the unpaid balance at 
the time such loan is made of all other 
producer’s loans made by a DISC, does 
not exceed the amount of accumulated 
DISC income of the DISC at the begin¬ 
ning of the month in which the loan 
is made. The amount of accumulated 
DISC income at the beginning of any 
month is determined as if the DISC’S 
taxable year closed at the end of the 
immediately preceding month. 

(ii) Presumption. A loan made dur¬ 
ing a taxable year shall be deemed under 
subdivision (i) of this subparagraph to 
have been made out of accumulated 
DISC income if the balance of producer’s 
loans at the beginning of the year and 
those made during the year do not ex¬ 
ceed accumulated DISC income at the 
end of the year. 

(iii) Deemed distributions . For pur¬ 
poses of this subparagraph, accumulated 
DISC income as of the end of any taxable 
year (or month) shall be determined 
without regard to deemed distributions 
under section 995(b)(1)(E) for the 
amount of foreign investment attribu¬ 
table to producer’s loans for such year 
(or for the taxable year for which such 
month is a part) but actual distributions 
shall be taken into account. 

(4) Evidence and terms of obligation. 
A loan is a producer’s loan only if the 
loan is evidenced by a note or other evi¬ 
dence of indebtedness which is made by 
the borrower and which has a stated ma¬ 
turity date not more than 5 years from 
the date the loan is made. Accordingly, a 
loan which does not have a stated matu¬ 
rity date or which has a stated maturity 
date more than 5 years from the date 
such loan is made can never meet the 5- 
year requirement of this subparagraph. 
Thus, for example, even if there is a pe¬ 
riod of less than 5 years remaining to 
the stated maturity date of a loan, the 
loan can never be a producer’s loan if 
it had a stated maturity date more than 
5 years from the date it was made. For a 
further example, if a loan having a pe¬ 
riod remaining to maturity of 2 years is 
extended for a further period of 3 years 
(making a total of 5 years to maturity 
from the date of the extension), the 
extension of the loan would under sub- 
paragraph (2) (v) of this paragraph con¬ 
stitute the making of a new producer’s 
loan and the original producer’s loan 
would terminate. If. howover, a loan hav¬ 
ing a period remaining to maturity of 2 
years is extended for a further period of 
4 years (making a total of 6 years to ma¬ 
turity from the date of the extension), 
the original producer’s loan will termi¬ 
nate and the new loan will not be a pro¬ 
ducer’s loan. If a producer’s loan is not 
paid in full at its maturity date and is not 
formally refinanced, renewed, or ex¬ 
tended, such loan shall be deemed to be a 
new loan which does not have a stated 
maturity date and, thus, will not be a 
producer’s loan. For purposes of tills sub- 
paragraph, an evidence of indebtedness 
is a written instrument of indebtedness. 
Section 482 and the regulations thereun¬ 
der are applicable to determine, in the 
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case of a loan by the DISC to a borrow¬ 
er which is owned or controlled directly 
or indirectly by the same interests as 
the DISC within the meaning of section 
482, whether the interest charged on such 
loan is at an arm’s length rate. 

(5) Borrower's trade or business. A 
loan is a producer's loan only if the loan 
is made to a person engaged in the activ¬ 
ity of manufacture, production, growth, 
or extraction of export property (within 
the meaning of § 1.993-3(c)) in the 
United States by such person. The bor¬ 
rower may also be engaged in other 
trades or businesses, and the loan need 
not be traceable to specific investments in 
export property. 

(b) Borrower's extyort related assets 
limitation —(1) General rule. A loan to 
a borrower is a producer's loan only to 
the extent that the amount of the loan, 
when added to the unpaid balance of all 
other producer's loans made by all DISC’S 
to the borrower which are outstanding 
at the time the loan is made, does not 
exceed an amount equal to the amount 
of the borrower's export-related assets 
(determined under subparagraph (2) of 
this paragraph) multiplied by the frac¬ 
tion set forth in subparagraph (3) of 
this paragraph. 

(2) Amount of export-related assets — 

(i) In general. For purposes of subpara¬ 
graph (1) of this paragraph, the amount 
of the borrower's export-related assets 
is the sum of the amounts described 
in subdivisions (ii), (iii), and (iv) of 
this subparagraph. 

(ii) Borrower's plant and equipment. 
The amount described in this subdivi¬ 
sion is the sum of the borrower’s ad¬ 
justed bases (determined as of the be¬ 
ginning of the borrower's taxable year 
in which a loan is made to it) for plant, 
machinery, equipment, and supporting 
production facilities, which are located 
in the United States. Supporting pro¬ 
duction facilities are all property used 
primarily in connection with the manu¬ 
facture, production, growth, or extraction 
(within the meaning of § 1.993-3(c)) or 
storage, handling, transportation, or as¬ 
sembly of property by the borrower. 

(iii) Borrower's property held primar¬ 
ily for sale or lease. The amount de¬ 
scribed in this subdivision is the amount 
of the borrower's property (at the begin¬ 
ning of the taxable year of the borrower 
in which a loan is made to it) held pri¬ 
marily for sale or lease to customers in 
the ordinary course of its trade or busi¬ 
ness. The amount of such property held 
for sale is determined under the methods 
of identifying and valuing inventory nor¬ 
mally used by the borrower. The amount 
of such property held for lease or leased 
is the borrower’s adjusted basis, deter¬ 
mined under section HUl, for such 
property. 

(iv) Borrower's research and experi¬ 
mental expenditures. The amount de¬ 
scribed in this subdivision is the aggre¬ 
gate amount, whether or not charged to 
capital account, of research and experi¬ 
mental expenditures (within the mean¬ 
ing of section 174) incurred in the United 
States by the borrower during each of 
its taxable years which begin after 
December 31, 1971, and precede the tax¬ 
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able year in which the loan is made to 
the borrower. Such research and experi¬ 
mental expenditures need bear no rela¬ 
tionship to export property (as defined 
in § 1.993-3) of the borrower. The ag¬ 
gregate amount of all such expenditures 
for each of such preceding taxable years 
is taken into account for purposes of this 
subparagraph, regardless of whether all 
or any portion of the aggregate amount 
has been taken into account with re¬ 
spect to producer's loans made to the 
borrower by any DISC in preceding tax¬ 
able years. The aggregate amount of all 
such expenditures shall include such ex¬ 
penditures of a corporation, the assets 
of which were acquired by the borrower 
in a distribution or a transfer described 
in section 381(a) (1) or (2) (relating 
to carryovers in certain corporate 
acquisitions). 

(3) Fraction referred to in subpara¬ 
graph (1) of this paragraph — ii) Numer¬ 
ator of fraction. The numerator of the 
fraction set forth in this subparagraph 
is the sum of the borrower’s gross receipts 
for each of its 3 taxable years immedi¬ 
ately preceding the taxable year in which 
the loan is made (but not including any 
taxable year beginning before January 1, 
1972) from the sale or lease of export 
property which is manufactured, pro¬ 
duced. grown, or extracted (within the 
meaning of § 1.993-3(c)) by the bor¬ 
rower whether or not sold or leased di¬ 
rectly or through a related Western 
Hemisphere trade corporation, or other 
domestic related person (notwithstand¬ 
ing § 1.993-3 (a) (4) and (f) (2)). If such 
property is so sold or leased to a do¬ 
mestic related person which resells or 
subleases such property, the borrower’s 
gross receipts shall be the gross receipts 
derived by the domestic related person 
from the resale or sublease of the export 
property. 

(ii) Denominator of fraction. The de¬ 
nominator of the fraction set forth in 
this subparagraph is the sum of the 
amount included in the numerator and 
all other gross receipts of the borrower, 
for each of its taxable years for which 
gross receipts are included in the numer¬ 
ator of the fraction, from all sales or 
leases of all property held by the bor¬ 
rower primarily for sale or lease to cus¬ 
tomers in the ordinary course of its trade 
or business 

(iii) Taxable years. If the borrower 
has not engaged in the sale or lease of 
property (as described in this subpara¬ 
graph) for the 3 immediately preceding 
taxable years, or if 3 taxable years be¬ 
ginning after December 31, 1971, have 
not elapsed, the fraction will be com¬ 
puted on the basis of such gross receipts 
for its taxable years immediately preced¬ 
ing the loan and beginning after Decem¬ 
ber 31, 1971, during which the borrower 
has so engaged. No producer’s loans can 
be made to a borrower until after the 
end of the first taxable year of the bor¬ 
rower beginning after December 31,1971. 

(c) Requirement for increased invest¬ 
ment in export-related assets —(1) In 
general. A loan to a borrower is a pro¬ 
ducer’s loan only to the extent that the 
amount of the loan, when added to the 
unpaid balance of all other producer’s 


loans made by all DISC’S to the borrower 
during the borrower’s taxable year dur¬ 
ing which such loan is made does not ex¬ 
ceed the amount of the borrower’s in¬ 
crease for the year in investment in ex- 
port-related assets. Such increase for 
any taxable year is the sum of— 

(1) The increase (if any) in the bor¬ 
rower’s adjusted basis of certain types 
of assets as determined under subpara¬ 
graph (2) of this paragraph and 

(ii) The amount (if any) during the 
year of its research and experimental 
expenditures as determined under para¬ 
graph (b) (2) (iv) of this section. 

(2) Increase in adjusted basis. The 
amount under this subparagraph is the 
amount (not less than zero) by which— 

(i) The borrower’s adjusted basis 
(determined as of the end of its taxable 
year in which the producer’s loan is 
made) in all of its property which is 
described in paragraph (b) (2) (ii) (plant 
and equipment), and (iii) (property held 
primarily for sale or lease) of this sec¬ 
tion, including any such property ac¬ 
quired by it during such taxable year, 
exceeds 

(ii) Its adjusted bases in all such 
property (determined as of the begin¬ 
ning of such year). 

(3) Ordering rule. If during the bor¬ 
rower’s taxable year the amount of in¬ 
crease in investment in export-related 
assets determined under this subpara¬ 
graph is exceeded by amounts loaned to 
the borrower during such year that would 
otherwise qualify as producer’s loans, 
such loans shall be applied in the order 
made against the amount of such in¬ 
crease in order to determine which loans 
qualify as producer’s loans. 

(d) Proof of borrower's compliance 
with paragraphs ( b ) and (c) of this 
section. For purposes of paragraphs 
(b) and (c) of this section, a DISC 
shall be prepared to establish initially 
the compliance of the borrower with 
the requirements of such paragraphs 
by providing the written statement of 
the borrower, certified by a certified 
public accountant, stating that the 
borrower has complied with the limi¬ 
tation and increased investment require¬ 
ment in section 993(d) (2) and (3) of 
the Internal Revenue Code of 1054. Ad¬ 
ditional full substantiation of the bor¬ 
rower’s compliance with the requirements 
of such paragraphs may be required by 
the district director. If full substantiation 
of such compliance is not provided by the 
DISC (or the borrower) when required, 
the loan shall be deemed not to be a 
producer’s loan. 

(e) Special limitation in the case of 
domestic film maker —(1) General rule. 
The limitation of paragraph (b) of this 
section as to the export-related assets 
of the borrower will be considered satis¬ 
fied if the DISC— 

(i) Is engaged in the trade or busi¬ 
ness of selling or leasing films which are 
export property, or is acting as a com¬ 
mission agent for a person who is so 
engaged, 

(ii) Makes a loan to a borrower which 
is a domestic film maker (as defined in 
subparagraph (5) of this paragraph) for 
the purpose of making a film, and 
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(iii) The amount of such loan, when 
added to the unpaid balance of all other 
producer's loans made by all DISC’S to 
the borrower which are outstanding at 
the time the loan is made, does not ex¬ 
ceed an amount determined by multiply¬ 


ing— 

(а) The sum of <1) the amount of the 
export-related assets of the borrower 
• determined under paragraph (b) (2) (i) 
of this section as of the beginning of 
the borrower's taxable year in which the 
loan is made), plus (2) the amount of 
a reasonable estimate of the amount of 
such export-related assets obtained or 
to be obtained by the borrower during 
such year and subsequent years with 
respect to films as to which filming be¬ 
gins within such year by 

(б) The percentage which, based on 
the experience of other film makers of 
similar films for the 5 calendar years 
preceding the calendar year in which the 
loan is made, the annual gross receipts 
(as described in § 1.993-6 (a) (1), whether 
or not such films constitute property de¬ 
scribed therein) of such other film 
makers from the sale or lease of such 
films outside the United States is of the 
annual gross receipts of such other film 
makers from all sales or leases of such 
films. 


(2) Purpose of loan. A loan by a DISC 
will be deemed to be for the making of a 
film if there exists a written agreement 
betw een the DISC and the borrower, ex¬ 
ecuted at or before the time the loan is 
made, stating that the loan is made or 
to be made to enable the borrower to 
make such film. 

(3) Reasonable estimate of amounts. 
For purposes of subparagraph (1) (iii) 
(a)(2) of this paragraph, a reasonable 
estimate shall be based on the conditions 
know n by the DISC and borrower to exist 
at the time a loan is made (or which the 
DISC and borrower have reason to know 
to exist at such time). 

(4) Experience of film makers. For 
purposes of subparagraph (l)(iii)(f» 
of this paragraph, the experience of 
other film makers of similar films for 
the 5 calendar years preceding the cal¬ 
endar year in which the loan is made 
shall be derived from such records and 
statistics as are acknowledged in the 
trade as reasonably reliable. 

*5) Domestic film maker. For purposes 
of this section, a borrower is a domestic 
film maker with respect to a film if— 

( i 1 The borrower is a U.S. person 
within the meaning of section 7701(a) 
*30), except that (a) with respect to a 
partnership all of the partners must be 
U.S. persons and (6) with respect to a 
corporation all of its officers and at least 
a majority of its directors must be U.S. 
persons, 

di> The borrower is engaged in the 
trade or business of making the film with 
respect to which the loan is made. 

( iii) Each studio, if any, used or to be 
used for filming or for recording sound 
incorporated into such film is located in 
me United States (as defined in section 
7701(a)(9)), 

*iv) At least 80 percent of the aggre¬ 
gate playing time of the film is or will be 


photographed within the United States 
(as defined in section 7701(a)(9)), and 

(v) At least 80 percent of the total 
amount (not including any amount 
which is contingent upon receipts or 
profits of such film and which is fully 
taxable by the United States) paid or to 
be paid for services performed in the 
making of the film is either paid or to be 
paid to persons who are U.S. persons at 
the time such services are performed or 
consists of amounts w r hich are fully tax¬ 
able by the United States. 

(6) Amounts as fully taxable. For 
purposes of subparagraph (5) (v) of this 
paragraph, an amount is considered fully 
taxable by the United States if the entire 
amount is included in gross income un¬ 
der section 61 or is subject to withhold¬ 
ing under any provision of U.S. law or 
treaty to which the United States is a 
party and is not exempt from taxation 
under any provision of such law or treaty. 
Where a nonresident alien individual is 
engaged for the making of a film or 
where a foreign corporation is engaged 
to furnish the services of one of its offi¬ 
cers or employees for the making of a 
film, the amount paid such individual or 
corporation will be considered as fully 
taxable by the United States only if it 
meets the test of this paragraph. 

§ 1.993—5 Definition of related foreign 
export corporation. 

(a) General rule—(1) Definition. 
Under section 993(e), a foreign corpora¬ 
tion is a related foreign export corpora¬ 
tion with respect to a DISC if— 

(1) It is a foreign international sales 
corporation described in paragraph (b) 
of this section, 

(ii) It is a real property holding com¬ 
pany described in paragraph (c) of this 
section, or 

(iii) It is an associated foreign cor¬ 
poration described in paragraph (d) of 
this section. 

(2) Application of this section. It is 
necessary to determine whether a foreign 
corporation is a related foreign export 
corporation with respect to a DISC for 
the following two purposes: 

(i) Qualified export assets . Under 
§ 1.993-2(g), the stock or securities of a 
related foreign export corporation held 
by the DISC are qualified export assets. 

(ii) Qualified export receipts. Under 
§ 1.993-1 (e), (f), and (g), certain re¬ 
ceipts of the DISC with respect to stock 
or securities of a related foreign export 
corporation held by the DISC are quali¬ 
fied export receipts. 

(b) Foreign international sales cor¬ 
poration —(1) In general. A foreign cor¬ 
poration is a foreign international sales 
corporation with respect to a taxable 
year of a DISC if— 

(i) On each day during such taxable 
year of the DISC on which the foreign 
corporation has stock issued and out¬ 
standing, the DISC owns directly stock 
of the foreign corporation possessing 
more than 50 percent of the total com¬ 
bined voting power of all classes of stock 
of the foreign corporation entitled to 
vote as determined under the principles 
of § 1.957-1 (b) (relating to definition of 
controlled foreign corporation). 


(ii) 95 percent or more of such foreign 
corporation’s gross receipts (as defined 
in 5 1.993-6) for its taxable year ending 
with or within such taxable year of the 
DISC consists of qualified export re¬ 
ceipts described in § 1.993-1 (b) through 
<e) or interest described in 5 1.993-1 <g) 
derived from any obligations described 
in § 1.993-2 (d) or (e), and 

(iii) The sum of the adjusted bases 
of the assets of the foreign corporation 
which are qualified export assets de¬ 
scribed in § 1.993-2 (b) through <e) and 
w r hich are held by the foreign corpora¬ 
tion at the close of its taxable year 
which ends with or within such taxable 
year of the DISC equals or exceeds 95 
percent of the sum of the adjusted bases 
of all assets held by the foreign corpora¬ 
tion at the close of such taxable year. 

(2) Certain determinations. The de¬ 
terminations as to whether gross receipts 
are qualified export receipts described 
in subparagraph (l)(ii) of this para¬ 
graph and as to whether assets are quali¬ 
fied export assets described in subpara¬ 
graph (1) (iii) of this paragraph are 
made by applying the requirements of 
§§ 1.993-1 and 1.993-2 to the foreign cor¬ 
poration as if it were a domestic corpo¬ 
ration being tested to determine w’hether 
it is a DISC. For purposes of making 
either of such determinations, the prin¬ 
ciples of accounting applicable for pur¬ 
poses of computing earnings and profits 
under § 1.964-1 (relating to a controlled 
foreign corporation's earnings and prof¬ 
its) shall apply. 

(c) Real property holding company — 
(1) In general. A foreign corporation is 
a real property holding company with 
respect to a taxable year of a DISC if— 

(1) On each day during such taxable 
year of the DISC on which the foreign 
corporation has stock issued and out¬ 
standing, the DISC owns directly stock 
of the foreign corporation possessing 
more than 50 percent of the total com¬ 
bined voting power of all classes of stock 
of the foreign corporation entitled to 
vote as determined under the principles 
of § 1.957-1 (b) and 

(ii) The sole function of the foreign 
corporation is to hold title to real prop¬ 
erty situated outside the United States 
for the exclusive use of the DISC, title 
to which may not be held by the DISC 
(and, if the DISC subleases such property 
to a related supplier, as described in sub- 
paragraph (3) of this paragraph, bv 
such related supplier) under the law of 
the country in which such property is 
situated. 

(2) Activities of the foreign corpora¬ 
tion. For purposes of subparagraph (1) 
(ii) of this paragraph, a foreign corpo¬ 
ration which holds title to real property 
situated outside the United States may 
also perform activities with respect to 
such property (such as management, 
maintenance, and payment of taxes) 
which are ancillary to its function of 
holding title to such property. 

(3) Exclusive use by the DISC. Real 
property held by the foreign corporation 
must be used exclusively by the DISC 
whether under a lease or any other ar¬ 
rangement. Real property is not so used 
by the DISC if the DISC subleases such 
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property to any other person. If. how¬ 
ever, during a taxable year of the DISC— 

(1) 90 percent or more of the quali¬ 
fied export receipts of the DISC for 
such year are derived from transactions 
with respect to which it is a commission 
agent for a related supplier (as defined 
in § 1.994-1 (a) (3). as proposed in 37 
F.R. 19625. for Sept. 21, 1972). and 

(ii) The DISC subleases such prop¬ 
erty to such related supplier 

then such property will be considered as 
used exclusively by the DISC during such 
year if such related supplier does not 
sublease such property. 

(d) Associated foreign corporation — 

(1) In general. A foreign corporation is 
an associated foreign corporation with 
respect to a taxable year of the DISC if— 

(1) On each day during such taxable 
year of the DISC on which the foreign 
corporation has stock issued and out¬ 
standing. the DISC, or one or more mem¬ 
bers of the same controlled group of 
corporations (as defined in subparagraph 

(2) of this paragraph) as the DISC, 
owns (within the meaning of sec. 1563 
(d) and (e)) stock of the foreign cor¬ 
poration possessing less than 10 percent 
of the total combined voting power of 
all classes of stock of the foreign cor¬ 
poration entitled to vote, as determined 
under the principles of § 1.957-1 (b), or 
owns no stock of such corporation, and 

(ii) The ownership of stock, or of se¬ 
curities (as defined in § 1.993-2(g)), of 
the foreign corporation by the DISC or 
by one or more members of such con¬ 
trolled group of corporations reasonably 
furthers a transaction or transactions 
giving rise to qualified export receipts 
for the DISC. 

(2) Controlled group of corporations. 
For purposes of this paragraph, the term 
“controlled group of corporations” has 
the same meaning assigned to the term 
in section 1563(a) and not section 993- 

(a) (3) and § 1.993-l(k). Thus, for pur¬ 
poses of this paragraph, the test of con¬ 
trol is 80 percent control and, since the 
rules of section 1563(b) apply, only 
domestic members are considered to be 
members of the controlled group. 

(3) Furtherance of qualified export 
receipts. Ownership of stock or securities 
of a foreign corporation will be consid¬ 
ered as reasonably furthering a trans¬ 
action or transactions giving rise to 
qualified export receipts for a DISC if— 

<i) The ownership is necessary to ob¬ 
tain or maintain the foreign corporation 
as a customer of the DISC or of a related 
supplier, as defined in § 1.994-1 (a) (3) 
(as proposed in 37 F.R. 19625 for Sept. 
21, 1972) of the DISC or to aid the sales 
distribution system of the DISC or of 
such related supplier, and 

(U) The amount of the investment in 
the foreign corporation bears a reason¬ 
able relationship to the amount of the 
DISC’S annual net profit from transac¬ 
tions in its trade or business which it 
may reasonably expect to derive on ac¬ 
count of such ownership. 

In determining whether the amount of 
the investment is reasonable, there shall 
be taken into account any stock or secu¬ 
rities of the foreign corporation owned 


by any other foreign corporation which, 
if it were a domestic corporation, would 
be a member of the same controlled 
group of corporations as the DISC. 

§ 1.993—6 Definition of gross receipts. 

(a) General rule. Under section 993(f), 
for purposes of sections 991 through 996, 
the gross receipts of a person for a tax¬ 
able year are— 

(1) The total amounts received or ac¬ 
crued by the person from the sale or lease 
of property held primarily for sale or 
lease in the ordinary course of a trade or 
business, and 

(2) Gross income recognized from all 
other sources, such as, for example, 
from— 

(i) The furnishing of services (whether 
or not related to the sale or lease of 
property described in subparagraph (1) 
of this paragraph), 

(ii) Dividends and interest, 

(iii) The sale at a gain of any property 
not described in subparagraph (1) of 
this paragraph, and 

(iv) Commission transactions as and 
to the extent described in paragraph (e) 
of this section'. 

(b) Nongross receipts items. For pur¬ 
poses of paragraph (a) of this section, 
gross receipts do not include amounts 
received or accrued by a person from— 

(1) The proceeds of a loan or of the 
repayment of a loan, or 

(2) A receipt of property in a transac¬ 
tion to which section 118 (relating to 
contribution to capital) or 1032 (relating 
to exchange of stock for property) 
applies. 

(c) Nonreduction of total amounts. For 
purposes of paragraph (a) of this sec¬ 
tion, the total amounts received or ac¬ 
crued by a person are not reduced by 
returns and allowances, costs of goods 
sold, expenses, losses, a deduction for 
dividends received under section 243, or 
any other deductible amounts. 

(d) Method of accounting. For pur¬ 
poses of paragraph (a) of this section, 
the total amounts received or accrued by 
a person shall be determined under the 
method of accounting used in computing 
its taxable income. If, for example, a 
DISC receives advance or installment 
payments for the sale or lease of prop¬ 
erty described in paragraph (a)(1) of 
this section, for the furnishing of serv¬ 
ices, or which represent recognized gain 
from the sale of property not described 
in paragraph (a)(1) of this section, any 
amount of such advance payments is 
considered to be gross receipts of the 
DISC for the taxable year for which such 
amount is included in the gross income 
of the DISC. 

(e) Commission transactions. (1) In 
the case of transactions which give rise 
to a commission on the sale or lease of 
property or the furnishing of services 
by a principal, the amount recognized 
by the commission agent as gross in¬ 
come from all such transactions shall be 
the gross receipts derived by the princi¬ 
pal from the sale or lease of the property, 
or the gross income derived by the prin¬ 
cipal from the furnishing of services, 
with respect to which the commissions 
are derived. In the case of a commission 


agent for a related supplier (as defined 
in § 1.994-1 (a) (3)) (as proposed in 37 
F.R. 19625 for Sept. 21, 1972), the 
gross receipts or gross income of such 
agent shall be determined as if it used 
the same method of accounting as its 
related supplier. In the case of a com¬ 
mission agent for a principal other than 
a related supplier, the gross receipts or 
gross income of such principal shall be 
determined as if such principal used the 
same method of accounting as its agent. 

(2) If the commission arrangement 
provides that the commission agent will 
receive a commission only with respect 
to sales or leases of export property, or 
the furnishing of services, which result 
in qualified export receipts, the com¬ 
mission agent will not take into account 
the gross receipts or gross income, as 
the case may be, derived by the principal 
from any transaction for which the 
commission agent would not be entitled 
to a commission under the commission 
arrangement. 

(f) Example. The provisions of this 
section may be illustrated by the fol¬ 
lowing example: 

Example. During 1973, M, a related sup¬ 
plier (as defined In § 1.994-l(a) (3) as pro¬ 
posed In 37 F.R. 19625 for Sept. 21, 1972) of 
N. Is engaged in the manufacture of ma¬ 
chines in the United States. N, a calendar 
year taxpayer, is engaged in the sale and 
lease of such machines in foreign countries. 
N furnishes services which are related and 
subsidiary to its sale and lease of such ma¬ 
chines. N also acts as a commission agent 
in foreign countries for Z, an unrelated sup¬ 
plier, with respect to Z’s sale of products. N 
receives dividends on stock owned by it in 
a related foreign export corporation (as de¬ 
fined in § 1.993-5), interest on producer's 
loans made to M and proceeds from sales of 
business assets located outside the United 
States resulting in a recognized gains and 
losses. N’s gross receipts for 1973 are $ 3 , 550 , 
computed on the basis of the additional facts 
assumed in the table below: 


(1) N's sales receipts for machines 

manufactured by M (without reduc¬ 
tion for cost of goods sold and selling 
expenses) -$1,500 

(2) N’s lease receipts for machines 

manufactured by M (without reduc¬ 
tion for depreciation and leasing 
expenses) _ 500 

(3) N’s gross Income from services for 
machines manufactured by M (with¬ 
out reduction for service expenses)— 400 

(4) Z’s sale receipts for products 

manufactured by Z (without reduc¬ 
tion for Z’s cost of goods sold, com¬ 
missions on sales, and commission 
sales expenses)_ 550 

(5) Dividends received by N- 150 

(6) Interest received by N on pro¬ 
ducer’s loans- 200 

(7) Proceeds received by N represent¬ 

ing recognized gain (but not losses) 
from sales of business assets located 
outside the United States__ 250 

(8) N’s gross receipts- 3.550 


§ 1.993—7 Definition of United Slates. 

Under section 993(g), the term “United 
States” includes the States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, and possessions of the 
United States. For the requirement that 
a DISC must be incorporated and exist¬ 
ing under the laws of a State or the Dis- 
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trict of Columbia, see $ 1.992-lfa) (1) (as 
proposed to 37 F.R. 10368 for May 20, 

1972). 

|FR Doc.72-16854 Piled 9-29-72; 10:40 ami 


department of agriculture 

Agricultural Marketing Service 
[ 7 CFR Part 929 ] 

CRANBERRIES GROWN IN CERTAIN 
STATES 

Proposed Handling and Reporting 

Notice Is hereby given that the De¬ 
partment is considering a proposed 
amendment, as hereinafter set forth, of 
§ 929.105 Report ing (Subpart—Rules 
and Regulations 7 CFR 929.100-929.150) 
currently in effect pursuant to the ap¬ 
plicable provisions of the marketing 
agreement, as amended, and Order No. 
929, as amended (7 CFR Part 929), 
regulating the handling of cranberries 
grown in the States of Massachusetts, 
Rhode Island, Connecticut, New Jersey, 
Wisconsin, Michigan, Minnesota, Ore¬ 
gon, Washington, and Long Island in 
the State of New York, effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). 

The amendment of said rules and 
regulations was unanimously recom¬ 
mended by the Cranberry Marketing 
Committee, established under said 
amended marketing agreement and or¬ 
der, as the agency to administer the 
terms and provisions thereof. The 
amendment is designed to lengthen the 
period of time during which handlers 
must submit reports to the committee. 
The committee reports that the period 
of time afforded handlers for filing re¬ 
ports to the committee, especially with 
respect to information on the quanti¬ 
ties of cranberries and cranberry prod¬ 
ucts held by the handler on specified 
dates, has proved to be insufficient. 

Therefore, it is proposed that para¬ 
graph (b) of § 929.105 be amended to 
read as follows : 

§ 929. 103 Reporting. 

* • • • • 

<b> Certified reports shall be submitted 
to the committee by each handler not 
later than the 20th day of November, 
February, May, and August of each fiscal 
period showing (1) the total quantity of 
cranberries the handler acquired and the 
total quantity of cranberries the handler 
handled during the 3-month period end¬ 
ing the last day of the month preceding 
the date the report is due and (2) the 
respective quantities of cranberries and 
cranberry products held by the handler 
°n the first day of each of the specified 
months. 

All persons who desire to submit writ- 
wn data, views, or arguments in connec¬ 


tion with the proposed amendment 
should file the same, in quadruplicate, 
with the Heating Clerk, U.S. Depart¬ 
ment of Agriculture, Room 112-A, Ad¬ 
ministration Building. Washington, D.C. 
20250, not later than the 10th day after 
publication of this notice in the Federal 
Register. All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
office of the Hearing Clerk during reg¬ 
ular business hours (7 CFR 1.27(b)), 

Dated: September 29, 1972. 

Charles R. Brader, 
Acting Deputy Director , Fruit 
and Vegetable Division , Agri¬ 
cultural Marketing Service . 

[FR Doc.72-16879 Filed 10-3-72; 8:48 am] 


[ 7 CFR Part 1139 ] 

[Docket No. AO 374J 

MILK IN THE LAKE MEAD 
MARKETING AREA 

Notice of Hearing on Proposed 

Marketing Agreement and Order 

Correction 

In F.R. Doc. 72-16737 appearing at 
page 20563 of the issue for Saturday, 
September 30, 1972, the following pro¬ 
posals were inadvertently omitted im¬ 
mediately following the text of § 1139.86. 
The proposals should read as follows: 

Proposal No. 2. In paying producers 
for milk, adopt a plan that would reflect 
appropriate transportation charges from 
the pool plant at which a producer’s milk 
is received to the location of the pro¬ 
ducer’s farm. 

Proposal No. 3. Make appropriate pro¬ 
vision in the order to reflect that a milk 
supply contract made by a producer or 
a cooperative association with a handler 
regulated by the order shall'be made 
independent of any contract for hauling 
milk. 

Proposal No. 4. Make appropriate pro¬ 
vision in the order to reflect that no 
rate charged for hauling milk from a 
producer’s farm to a pool plant, or 
diverted to a nonpool plant, in mobile 
vehicles owned or operated directly or 
indirectly by a regulated handler shall 
exceed prevailing rates for a common 
carrier engaged in the same class of 
service. _ 


Rural Electrification Administration 
[ 7 CFR Part 1701 I 
RURAL ELECTRIFICATION PROGRAM 

Designs for Narrow Profile Electric 
Transmission Line 

Notice Is hereby given that, pursuant 
to the Rural Electrification Act, as 


amended (7 U.S.C. 901 et seq.), REA pro¬ 
poses to issue REA Bulletin 62-3, Narrow' 
Profile Electric Transmission Designs, to 
provide criteria in the use of narrow pro¬ 
file transmission line structure designs 
and to provide general guidelines on the 
design and construction in the use of 
these types of structures. 

Persons interested in data and infor¬ 
mation in this bulletin may submit writ- 
ten data, view’s, or comments to the 
Director, Power Supply, Management 
and Engineering Standards Division. 
Room 3313, South Building. U.S. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250, not later than 30 days from the 
publication of this notice in the Federal 
Register. All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
Office of the Director, Pow'er Supply, 
Management and Engineering Standards 
Division during regular business hours. 

The proposed bulletin is as follows: 

REA Bulletin 62-3 

subject: narrow profile electric transmis¬ 
sion LINE STRUCTURE DESIGNS 

L Purpose. To provide Information and 
establish criteria In the use of narrow profile 
transmission line structure designs and to 
provide general guidelines on design and 
construction in the use of these types of 
structures. 

II. General. In general, REA crossarml-type 
transmission structures should be used where 
possible. It is recognized, however, that there 
may be some sections in a proposed trans¬ 
mission line where special structures will be 
required. The enclosed five drawings pro¬ 
vide a selection of structure designs that 
may be used when either of the following 
conditions apply: 

1. In scenic or highly developed areas 
where environmental considerations require 
special structures. 

2. In areas where right-of-way Is limited 
and the standard wood pole-crossarm type 
structure is not suitable. 

When either one or both of the above condi¬ 
tions are met and REA concurs that the in¬ 
stallation is Justified, the approval of the 
proposed Installation of the narrow' profile 
structures will be indicated by REA ap¬ 
proval of the design data. Information fur¬ 
nished with the design data should confirm 
that the Installation conforms with the limi¬ 
tations outlined. Any proposed installation 
not conforming to the limited use criteria, 
outlined above, requires prior approval of the 
area director in accordance with REA Bulletin 
44-7, Acceptance of Standards, Stnndard 
Specifications, Drawings, Materials, and 
Equipment for the Electric and Telephone 
programs, and such approval should be ob¬ 
tained prior to developing design data. 

III. Design and construction. A. The nar¬ 
row profile structure drawings are to be in¬ 
cluded in REA Form 805, Electric Transmis¬ 
sion Specifications and Drawings, and the 
construction units are to be included in REA 
Form 831, Electric Transmission Construc¬ 
tion Contract. REA procedures and require¬ 
ments for transmission construction as set 
forth in REA Bulletin 40-6, Construction 
Methods and Purchase of Materials and 
Equipment, are applicable. The materials re¬ 
quirements for the narrow profile structures 
are included In the List of Materials Ac¬ 
ceptable for Use on Systems of REA Electri¬ 
fication Borrowers. 
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B. Where TUS-1 structures are used It wUl 
be necessary to specify the type and size of 
laminated arm required for the voltage and 
conductor loading requirements. Because of 
the variables involved, it also will be neces¬ 
sary to furnish pole drilling guides so that 
the poles needed for the installation can be 
framed for the particular type arms and 
brackets to be ordered. Metal shims should 
be used to properly adjust the arms when the 
brackets are located on uneven pole surfaces. 
It is recommended that the arms and poles 
be obtained from the same supplier, if 
possible. 

C. Where TUS-2 structures are used the 
design information should include the foot¬ 
ing details. The engineer should furnish com¬ 
plete design data including information on 
angle structure requirements to structure 
suppliers for development of proper struc¬ 
ture designs. The supplier should in turn 
furnish complete data to assure the borrower 


and its engineer that the structures to be 
furnished will satisfy all requirements. 

D. When the design data for the TP-34, 
TP-69 or TP-115 structures have been de¬ 
veloped by the engineer and approved by 
REA, the necessary materials can be ordered 
from the suppliers shown on the Acceptable 
Material List. Metal shims should be used 
on these structures also to adjust the in¬ 
sulators when the brackets are located on 
uneven pole surfaces. Horizontal post insu¬ 
lators should not be used on concrete or 
metal poles. Experience has shown that a 
severe impact on a structure, a conductor 
break, or ice unloading can cause cascading 
failure of insulators in an entire line section 
because the concrete and steel poles do not 
absorb the shock Impact in the same manner 
as wood poles. 

Dated: September 27, 1972. 

James N. Myers, 

Acting Administrator . 
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(FR Doc.72-16771 Filed 10-3-72;8:45 am] 


DEPARTMENT OF LABOR 

Office of Federal Contract 
Compliance 

[ 41 CFR Part 60-1 1 

STATE AND LOCAL GOVERNMENTS 

Affirmative Action Programs 

Notice Is hereby given that pursuant to 
Executive Order 11246 (30 F.R. 12319), as 
amended by Executive Order 11375 (32 
Fit. 14303), the Department of Labor 


proposes to amend § 60-1.5 of Title 41, 
Code of Federal Regulations to read as 
set forth below. 

This proposed rule making concerns 
matters relating to public contracts. 
While public participation in this rule 
making is not required by 5 U.S.C. 553, 
the Department wishes to invite writ¬ 
ten comments, suggestions, or objections 
regarding this proposed part. Accord¬ 
ingly, interested persons are invited to 
submit written comments regarding the 
proposed amendment to Philip J. Davis, 
Acting Deputy Assistant Secretary for 


Employment Standards, U.S. Depart¬ 
ment of Labor, 14th Street and Constitu¬ 
tion Avenue NW., Washington, Dc 
20210, within 30 days of publication of 
this notice in the Federal Register. 

§ 60—1.5 Exemptions. 

(a) General. • • • 

(4) Contracts with State or local gov¬ 
ernments . The requirements of the equal 
opportunity clause in any contract or 
subcontract with a State or local govern¬ 
ment (or any agency, instrumentality or 
subdivision thereof) shall not be appli¬ 
cable to any agency, instrumentality or 
subdivision of such government which 
does not participate in work on or under 
the contract or subcontract. In addition, 
any agency, instrumentality or subdivi¬ 
sion of such government, except for edu¬ 
cational institutions and medical facili¬ 
ties, are exempt from the requirements of 
filing the annual compliance report pro¬ 
vided for by § 60-1.7(a) (1) and main¬ 
taining a written affirmative action com¬ 
pliance program prescribed by § 60-1.40 
and Part 60-2 of this chapter. 

• * • • ♦ 

Signed at Washington, D.C., this 25th 
day of September 1972. 

J. D. Hodgson, 
Secretary of Labor . 

R. J. Grunewald, 
Assistant Secretary for 
Employment Standards . 

Philip J. Davis, 
Acting Director , Office of 
Federal Contract Compliance . 

(FR Doc.72-16906 Filed 10-3-72;8:50 am] 

DEPARTMENT OF HEALTH, 
EDOCATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Part 141 1 
TYROTHRICIN 

Microbiological Turbidimetric Assay; 
Proposal To Provide for Recodifica¬ 
tion and Updating of Tyrothricin 
Monographs; Correction 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 507. 
59 Stat. 463, as amended; 21 U.S.C. 357) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 2.120), a notice of proposed rule 
making was published in the Federal 
Register of August 30, 1972 (37 F.R. 
17561) to provide for the updating of the 
tyrothricin bulk drug monograph. The 
amendment of §141.111, adding a foot¬ 
note to the tyrothricin entry under the 
antibiotic column in the table in para¬ 
graph (a), inadvertently omitted a ref¬ 
erence to the fact that the existing en¬ 
tries for tyrothricin under “Working 
standard stock solutions” and “Standard 
response line concentrations” were being 
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deleted. If this proposal is adopted, these 
items will be deleted. 

Dated: September 28, 1972. 

Mary A. McEniry, 
Assistant to the Director for 
Regulatory Affairs, Bureau of 
Drugs. 

|FR Doc.72-16874 Filed 10-3-72;8:47 ami 

DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[14 CFR Part 71 ] 

[Airspace Docket No. 72-SW-62] 

FEDERAL AIRWAY SEGMENT 
Proposed Alteration 

Tlie Federal Aviation Administration 
(FAA) is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would modify the south alter¬ 
nate of VOR Federal Airway No. 14 be¬ 
tween Oklahoma City, Okla., and Tulsa, 
Okla. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views or arguments as 
they may desire. Communications should 
identify the airspace docket number and 
be submitted in triplicate to the Di¬ 
rector, Southwest Region, Attention: 
Chief, Air Traffic Division, Federal Avia¬ 
tion Administration, Post Office Box 
1689, Fort Worth, TX 76101. 

All communications received within 30 
days after publication of this notice in 
the Federal Register will be considered 
before action is taken on the proposed 
amendment. The proposal contained in 
this notice may be changed in the light 
of comments received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel, Attention: 
Rules Docket, 800 Independence Avenue 
SW., Washington, DC 20591. An infor¬ 
mal docket also will be available for 
examination at the office of the Regional 
Air Traffic Division Chief. 

The proposed amendment would re¬ 
aline the segment predicated on the 
Oklahoma City VORTAC via the 070°M 
<079°T) radial in lieu of the 078°M 
<087°T) radial. The modification of the 
airway segment would be utilized in re¬ 
vised departure routings from the Okla¬ 
homa City terminal area for northeast- 
bound aircraft. Realinement of the 
airway as proposed would coincide with 
the departure routings. 

This amendment is proposed under the 
authority of section 307(a) of the Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)) 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Issued in Washington, D.C., on Sep¬ 
tember 27, 1972. 

Charles H. Newpol, 

Acting Chief, Airspace and 
Air Traffic Rules Division. 

(FR Doc.72-16901 Filed 10-3-72:8:50 am] 


[ 14 CFR Part 71 1 

[Airspace Docket No. 72-WA-51 ] 

FEDERAL AIRWAY SEGMENT 
Proposed Alteration 

The Federal Aviation Administration 
(FAA) is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would alter the maximum al¬ 
titude restriction on VOR Federal Airway 
V-39 between Myrtle Beach, S.C., and 
Fayetteville, N.C. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director, Southern Region, Attention: 
Chief, Air Traffic Division, Federal Avia¬ 
tion Administration, Post Office Box 
20636, Atlanta, GA 30320. All communi¬ 
cations received within 30 days after 
publication of this notice in the Federal 
Register will be considered before action 
is taken on the proposed amendment. 
The proposal contained in this notice 
may be changed in the light of comments 
received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, Office 
of the General Counsel, Attention: Rules 
Docket, 800 Independence Avenue SW.. 
Washington, DC 20591. An informal 
docket also will be available for examina¬ 
tion at the office of the Regional Air 
Traffic Division Chief. 

V-39 was established between Myrtle 
Beach and Fayetteville in 1965 with a 
ceiling of 5,000 feet MSL to provide for 
the continuation of military operations 
in the airspace above the airway. These 
operations can now be performed at and 
above 7,000 feet MSL which will permit 
the ceiling of the airway to be raised. 

The airspace action proposed in this 
docket would redesignate a segment of 
V-39 airway by deleting “excluding the 
airspace at and above 5,000 feet MSL.” 
and substituting “excluding the airspace 
at and above 7,000 feet MSL.” therefor. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 1348 
(a)) and section 6 (c) of the Department 
of Transportation Act (49 U.S.C. 1655 
(O). 

Issued in Washington, D.C., on Sep¬ 
tember 27.1972. 

Charles H. Newpol, 

Acting Chief, Airspace 
and Air Traffic Rules Division . 

[FR Doc.72-16902 Filed 10-3-72;8:50 am] 


ATOMIC ENERGY COMMISSION 

[ 10 CFR Part 170 1 

FEES FOR LICENSES ISSUED TO GOV¬ 
ERNMENT AGENCIES FOR NUCLEAR 
POWERPLANTS 

Removal of Exemption 

The Atomic Energy Commission is pro¬ 
posing to amend its regulations in 10 


CFR Part 170 to remove the exemption 
from payment of fees for a constuction 
permit or license applied for by, or issued 
to, a Government agency for a reactor 
producing power on a commercial basis. 

On October 1, 1968, the Commission 
adopted regulations requiring payment 
of fees by applicants for and by holders 
of certain licenses, including licenses to 
construct and operate power reactors. 
Fees for power reactors are required at 
the time of application for the construc¬ 
tion permit, issuance of the construc¬ 
tion permit and operating license, and 
annually thereafter. 

Because the Commission lacked statu¬ 
tory authority to charge Government 
agencies license fees, an exemption from 
the requirement for payment of license 
fees was provided to Government 
agencies. 

On June 16, 1972, legislaton was en¬ 
acted amending the Atomic Energy Act 
by adding a new subsection 161w which 
authorized the Commission to: 

w. Prescribe and collect from any other 
Government agency, which applies for or is 
issued a license for a utilization facility de¬ 
signed to produce electrical or heat energy 
pursuant to section 103 or 104b. any fee, 
charge, or price which it may require, in 
accordance with the provisions of section 
483a of title 31 of the United States Code or 
any other law, of applicants for, or holders 
of, such licenses. 

The Commission believes there is no 
sound reason for exempting from pay¬ 
ment of license fees Government agen¬ 
cies which seek or hold a license to op¬ 
erate a nuclear reactor producing power 
for sale. Accordingly, in view of the new 
statute the Commission is proposing to 
amend § 170.11(a) (5) of Part 170 to re¬ 
move the exemption for such licenses. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and section 553 of 
title 5 of the United States Code, notice 
is hereby given that adoption of the fol¬ 
lowing amendment to Title 10, Chapter 1, 
Code of Federal Regulations, Part 170, 
is contemplated. All interested persons 
who desire to submit written comments 
or suggestions for consideration in con¬ 
nection with the proposed amendment 
should send them to the Secretary of the 
Commission, U.S. Atomic Energy Com¬ 
mission, Washington, D.C. 20545, Atten¬ 
tion: Chief, Public Proceedings Staff, 
within 15 days after publication of this 
notice in the Federal Register. Com¬ 
ments received after that period will be 
considered if it is practical to do so, 
but assurance of consideration cannot 
be given except as to comments filed 
within the period specified. Copies of 
comments may be examined in the Com¬ 
mission’s Public Document Room, 1717 H 
Street NW., Washington, DC. 

Subparagraph (5) of § 170.11(a) of 
10 CFR Part 170 is amended to read as 
follows: 

170.11 Exemption*. 

(a) • • • 

(5) A construction permit or license 
applied for by, or issued to, a Govern¬ 
ment agency, except for a utilization 
facility designed to produce electrical or 
heat energy pursuant to section 103 or 
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104(b) of the Atomic Energy Act of 1954, 
as amended. 

• • • • • 

(Sec. 501, 65 Stat. 290; 31 UB.C. 483a) 

Dated at Germantown, Md., this 26th 
day of September 1972. 

For the Atomic Energy Commission. 

Paul C. Bender, 
Secretary of the Commission. 

[FR Doc.72-16855 Filed 10-3-72;8:46 am] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Parts 2, 87 ] 

(Docket No. 19590; FCC 72-840] 

AERONAUTICAL RADIO NAVIGATION 
Proposed Channel Spacing 

In the matter of amendment of Parts 
2 and 87 of the rules to provide 50 kHz 
channel spacing in the aeronautical 
radio navigation band 108-117.975 MHz, 
Docket No. 19590, RM 1888. 

1. The Department of Transportation. 
Federal Aviation Administration (FAA) 
has requested that consideration be given 
to changes in the FCC rules and regula¬ 
tions, Parts 2 and 87, to accommodate 50 
kHz channel spacing for certain naviga¬ 
tion aids. The FAA states that service on 
new or modified ILS and VOR and Y 
channel DME/TACAN is proposed for 
implementation in 1973. 

2. The navigation aids operate in the 
band 108-117.975 MHz which is allocated 
to the Aeronautical Radionavigation 
Service along with the bands 328.6-335.4 
MHz and 960-1215 MHz similarly allo¬ 
cated. Presently, the rules require 100 
kHz spacing between frequency assign¬ 
ments in the band 108-117.975 MHz. 

3. The FAA reports that rapidly ex¬ 
panding aviation services have resulted 
in the need for additional instrument 
landing systems and enroute navigation 
aids. The radio frequency congestion for 
instrument landing systems (ILS) and 
VHF Omnirange (VOR) systems has be¬ 
come severe in the Boston/New York/ 
Washington, Chicago/Detroit, and San 
Francisco/Los Angeles areas. Addition¬ 
ally, planned ILS systems will enlarge the 
areas of congestion problems. Presently, 
the shortage of frequencies has made it 
impossible to provide for proposed and 
required navigation aids. This places un¬ 
acceptable limitations on the accommo¬ 
dation of certain planned National Air¬ 
space System (NAS) ground facilities. 

4. Two separate studies on this subject 
have been conducted by the Electromag¬ 
netic Compatibility Analysis Center 
(ECAC) of the Department of Defense. 
The first of those studies revealed that 
41 ILS channels would be required if 
every ILS at an airport were to be as¬ 
signed a discrete frequency. If ILS’s on 
opposite ends of the same runway could 
use a common frequency (time shared) 


the requirement would drop to 23. At 
present there are only 20 channels avail¬ 
able. That study was the basis for the 
FAA decision, announced at the April 
1970 FAA Planning Review Conference, 
that split channeling for the VOR, ILS, 
and TACAN/DME bands was a necessity. 
The second study indicated that by June 
1972 a minimum of 24 channels would be 
required if every ILS at an airport util¬ 
ized a discrete frequency, or 17 by shar¬ 
ing between ILS’s at opposite ends of a 
runway. More recent FAA studies have 
disclosed that 50 kHz frequency assign¬ 
ment will be required to accommodate 
many of the new ILS’s planned for fiscal 
year 1973. 

5. It is of interest that the Interna¬ 
tional Civil Aviation Organization 
(ICAO) has long recognized the need for 
50 kHz spacing in the 108-117.975 band 
in certain areas and, as early as 1966, re¬ 
vised their Air Navigation Plan to pro¬ 
vide for the utilization of the split chan¬ 
nels. Several areas of Europe presently 
utilize 50 kHz channel spacing. France, 
for example, implemented some VOR’s 
on odd 20ths of a megacycle (50 kHz 
spacing) in 1970. The FAA reports that 
actual equipment testing has shown that 
the ICAO limits for harmonic radiation 
provide satisfactory operation of adja¬ 
cent channel 50 kHz VOR facilities. 

6. The FAA, by their Advisory Circu¬ 
lar No. AC-170-12 advised aircraft own¬ 
ers, operators, and radio manufacturers 
of plans for future implementation of 
split-channel assignments in the aero¬ 
nautical radio-navigation bands. The 
circular gave advance notice that equip¬ 
ment not configured to utilize the new 
channels might have limited life expect¬ 
ancy, depending on the areas of usage. 

7. Implementation of 50 kHz channel 
spacing will require an increase of fre¬ 
quency stability for the glide slope, lo¬ 
calizer, and VOR ground transmitters. 
The frequency tolerances of these trans¬ 
mitters must necessarily be reduced from 
the present 0.005 percent to 0.002 per¬ 
cent. The airborne equipment of almost 
all general aviation and military air¬ 
craft will be affected by the implemen¬ 
tation of channel splitting. The air car¬ 
rier equipment will be affected to a 
lesser degree. Most airlines already have 
avionics equipment, except glide slope 
receivers, which is designed for 50 kHz 
operation or can be modified quickly and 
economically to operate in the split- 
channel environment. The greatest im¬ 
pact will be for all users of glide slope 
equipment because very few glide slope 
receivers in use today are capable of 
being used In the new environment or 
have the capability to be economically 
modified. 

8. The FAA, as explained in Advisory 
Circular No. AC-170-12, has set a target 
date of January 1, 1973, for the begin¬ 
ning phase of their program for na¬ 
tional implementation of the split-chan - 
nel environment. The proposed imple¬ 
mentation plan, as presented by the 
FAA, would confine the assignment of 
split-channel frequencies to those areas 
where 100 kHz assignments are impossi¬ 


ble or impractical in terms of the num¬ 
ber of frequency changes required at 
existing facilities. In addition, the ini¬ 
tial facility separation criteria will mini¬ 
mize the interference by 100 kHz 
equipped aircraft tuned to adjacent 
channel 100 kHz ground facilities. In this 
regard the ICAO recommended figure is 
26 db for rejection in a 100 kHz receiver 
when receiving a signal 50 kHz removed. 
It is expected that existing receivers that 
do not now possess the 26 db rejection 
capability can easily be adjusted or modi¬ 
fied to obtain this rejection figure. The 
FAA states that the split channel as¬ 
signments will consider existing ground 
and airborne equipment limitations, and 
that delay in permitting the use of these 
channels can be expected to result in in¬ 
creasing pressure on the safety service 
provided by the Navigation Aids. 

9. We agree with the FAA in their 
conclusion that, in certain areas, the 
present 100 kHz channel spacing is in¬ 
adequate. Additionally, we agree that it 
is necessary to split the channels and to 
revise the equipment frequency stability 
requirements to insure the operational 
feasibility of a 50 kHz system. We con¬ 
sider the investigative programs of the 
last several years to have given substan¬ 
tial proof of the channel-splitting re¬ 
quirement as well as having provided 
the basis for a conclusion that it is rea¬ 
sonable to expect the FAA’s implemen¬ 
tation program to provide service with¬ 
out undue hardship to either government 
or nongovernment system users. Further, 
we consider that the FAA, through such 
actions as their advisory circular No. 
AC-170-12 and actions with the ICAO, 
has kept the aeronautical community 
sufficiently informed as to make it possi¬ 
ble for the start of implementation in 
1973. We, therefore, intend to provide 
the additional channels by providing for 
50 kHz separation as requested unless 
comments to this notice which present 
convincing evidence of the undesirabil¬ 
ity of such action are received. 

10. The proposed amendment, as set 
forth below is issued pursuant to au¬ 
thority contained in sections 4(1), and 
303(b), (g) and (r) of the Communica¬ 
tions Act of 1934, as amended. 

11. Pursuant to procedures set forth 
in § 1.415 of the Commission’s rules, in¬ 
terested parties may file comments on 
or before November 8. 1972, and reply 
comments on or before November 17. 
1972. All relative and timely comments 
and reply comments will be considered 
by the Commission before final action is 
taken in this proceeding. In reaching its 
decision in this proceeding, the Commis¬ 
sion may also take into account other 
relevant information before it in addition 
to the specific comments invited by this 
notice. Responses will be available for 
public inspection during regular business 
hours in the Commission’s Broadcast and 
Docket Reference Room at its headquar¬ 
ters in Washington, D.C. 

12. In accordance with the provisions 
of 5 1.419 of the Commission’s rules, an 
original and 14 copies of all statements, 
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briefs, or comments filed shall be fur¬ 
nished the Commission. 

Adopted: September 20,1972. 

Released: September26,1972. 

Federal Communications 
Commission, 1 
[seal] Ben F. Waple, 

Secretary . 

PART 2—FREQUENCY ALLOCATIONS 
and RADIO TREATY MATTERS; 
GENERAL RULES AND REGULA¬ 
TIONS 


1. In Part 2, Subpart B, § 2.106 Table 
of Frequency Allocations the listings in 
columns 10 and 11 of the band 108- 
117.975 MHz are amended to read as 

follows: 


§ 2.106 Tuble of 

Frequency 

(MHz) 

10 


frequency allocations. 


Nature of services 
and stations 
11 


108.05 - 

108.10. 

108.15 _ 

108.20 - 

108.25 . 

108.30 - 

108.35 - 

108.40 _ 

108.45 _ 

108.50 _ 

108.55 _ 

108.60 . 

108.65 . 

108.70 - 

108.75 . 

108.80 - 

108.85 . 

108.90 .- 

108.95 _ 

109.00 . 

109.05 _ 

109.10_ 

109.15 . 

109.20 . 

109.25 . 

109.30 . 

109.35 . 

109.40 .— 

109.45 . 

109.50 . 

109.55 . 

109.60 . 

109.65 _ 

109.70 . 

109.75 . 

109.80 . 

109.85 .. 

109.90 . 

109.95 . 

110.00. 


Omni-directional range. 
Localizer. 

Da 

Omni-directional range. 
Do. 

Localizer. 

Do. 

Omni-directional range. 
Do. 

Localizer. 

Do. 

Omni-directional range. 
Do. 

Localizer. 

Do. 

Omni-directional range. 
Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni-directional 


range. 

110.05_ Do. 

110.10_ Localizer, 

110.15. Do. 

110.20_ Omni. 

110.25 .. Do. 

110.30_ Localizer. 

110.35. Do. 


1 Commissioners Burch, Chairman; John¬ 
son, Reid, and Wiley concurring in the result; 
Commissioner Robert E. Lee absent. 


Frequency 

(MHz) 

10 

110.40 ___ 

110.45 _ 

110.50 .. 

110.55 _ 

110.60. 

110.65 . 

110.70 . 

110.75 .. 

110.80_ 

110.85 .. 

110.90 .. 

110.95 ... 

111.00_ 

111.05. 

111.10 ... 

111.15_ 

111.20.. 

111.25. 

111.30. 

111.35_ 

111.40 _ 

111.45 _ 

111.50 . 

111.55 . 

111.60.- 

111.65 . 

111.70 _ 

111.75 . 

111.80.. 

111.85 . 

111.90 __.. 

111.95 . 

112.00-117.95 _ 

(NO 34) 


Nature of services 
and stations 
11 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni-directional 

range. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni. 

Do. 

Localizer. 

Do. 

Omni-directional 

range. 


PART 87—AVIATION SERVICES 

2. In § 87.65(a) the present footnote 
designators and footnotes are deleted, 
subparagraph (5) is amended and new 
footnotes 1 and 2 are added to read as 
follows: 

§ 87.65 Frequency stability. 

(a) • • * 


(5) Band 100 to 136 MHz: 

Land stations_ 1 0.003 

Mobile stations: 

Survival craft stations- . 005 

Aircraft and all other mobile 

stations_ . 005 

Radionavigation stations_ *. 002 

• • • • • 


ir The tolerance shown is applicable to all 
transmitters except that the use of types of 
transmitters which meet a tolerance of 0.005 
percent and which were licensed before Janu¬ 
ary 1. 1966, wUl be permitted to continue in¬ 
definitely. 

•The tolerance shown in the table is ap¬ 
plicable to transmitters first licensed after 
January 1, 1973. A tolerance of 0.005 is ap¬ 
plicable to transmitters licensed before 
January 1, 1973. All transmitters to be used 
in the National Airspace System, however, 
must have 0.002 percent stability after 
January 1, 1973. 

• • • • • 

3. Part 87, Subpart N, § 87.501 (a) and 
(d) are revised to read as follows: 

§ 87.501 Frequencies available. 

• • • • • 


(a) Localizer station with simultane- 

ous radiotelephone 
qencles: 

channel. The fre- 

MHz 

MHz 

108.10 

110.10 

108.15 

110.15 

108.30 

110.30 

108.35 

110.35 

108.50 

110.50 

108.55 

110.55 

108.70 

110.70 

108.75 

110.75 

108.90 

110.90 

108.95 

110.95 

109.10 

111.10 

109.15 

111.18 

109.30 

111.30 

109.35 

111.35 

109.50 

111.50 

109.55 

111.55 

109.70 

111.70 

109.75 

111.95 

109.90 

111.76 

109.95 

111.90 

• • 

• • * 

(d) Radio Range stations: 112.05 MHz 
through 117.95 MHz and the following 

frequencies in the 

108-112 MHz band. 

MHz 

MHz 

108.20 

110.20 

108.25 

110.25 

108.40 

110.40 

108.45 

110.45 

108.60 

110.60 

108.65 

110.65 

106.80 

110.80 

108.85 

110.85 

109.00 

111.00 

109.05 

111.05 

109.20 

111.20 

109.25 

111.25 

109.40 

111.40 

109.45 

111.45 

109.60 

111.60 

109.65 

111.65 

109.80 

111.80 

109.85 

111.85 

110.00 

112.00 

110.05 

112.05 


4. Section 87.521(d) is revised to read 
as follows: 

§ 87.521 Frequencies available. 

• • • • • 

(d> 108.0 MHz and the frequencies set 
forth in Subpart N of this part may be 
assigned to radionavigation land test 
stations for the testing of airborne re¬ 
ceiving equipment. The frequencies nor¬ 
mally assigned will be 108.0 and 108.05 
MHz for VHF omnirange, 108.1 MHz for 
localizer, 334.7 MHz for glide slope, 978 
and 979 MHz (X channel) and 1104 MHz 
(Y channel) for DME/TACAN, and 1030 
MHz for ATC beacon. The power author¬ 
ized on these frequencies normally will 
be 1 watt or less. The assignment of 108.0 
MHz is subject to the condition that no 
interference shall be caused to the recep¬ 
tion of FM broadcasting stations and 
stations using the frequency are not pro¬ 
tected against interference from FM 
broadcasting stations. 

[FR Doc.72-16491 Filed 10-3-72;8:55 am] 
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PROPOSED RULE MAKING 


[ 47 CFR Part 73 ] 

[Docket No. 19561 [ 

TABLE OF ASSIGNMENTS, FM BROAD¬ 
CAST STATIONS IN ALABAMA AND 

FLORIDA 

Order Extending Time for Filing 

Comments and Reply Comments 

In the matter of amendment of 
§ 73.202(b), table of assignments, FM 
broadcast stations. (Enterprise and 
Greenville, Ala.; Bonifay, Chipley, and 
Pensacola, Fla.), Docket No. 19561, RM- 
1844, RM-1855, RM-1982. 

1. On July 26. 1972, the Commission 
adopted a notice of proposed rule making 
in the above-captioned proceeding. Pub¬ 
lication in the Federal Register was 
given on August 8 , 1972 (37 F.R. 15940). 
Comment and reply comment dates pres¬ 
ently designated are September 22, and 
October 2, 1972, respectively. 

2. On September 22. 1972, Robert J. 
Buenzle, attorney for Mr. Roy S. Hess, 
petitioner in RM-1982, filed a petition 
for extension of time in which to submit 
comments to and including October 6 , 
1972. Counsel states tliat since he was 
just retained by Mr. Hess on Septem¬ 
ber 22 , he lias not had an opportunity to 
review the rule making proceeding or to 
prepare appropriate comments on behalf 
of Mr. Hess. 


3. It appears that the requested exten¬ 
sion is warranted and would serve the 
public interest: Accordingly, it is or¬ 
dered, Tliat the time for filing comments 
and reply comments in Docket No. 19561, 
is extended to and including October 6 , 
1972, and October 20, 1972, respectively. 

4. This action is taken pursuant to 
authority found in sections 4(1), 5(d) (1) 
and 303 (r) of the Communications Act 
of 1934, as amended, and § 0.281(d) ( 8 ) 
of the Commission’s rules. 

Adopted: September 27,1972. 

Released: September 28,1972. 

[seal! Wallace E. Johnson, 

Chief , Broadcast Bureau. 

IFR Doc.72-16940 Plied 10-3-72;8:53 am) 


[ 47 CFR Part 73 ] 

[Docket No. 195501 

TABLE OF ASSIGNMENTS, FM BROAD- 
CAST STATIONS IN SHOREWOOD 
AND OTTAWA, ILL. 

Order Extending Time for Filing 
Reply Comments 

In the matter of amendment of 
5 73.202(b), table of assignments, FM 
broadcast stations. (Shorewood and Ot¬ 
tawa, Ill.), Docket No. 19550, RM-1859. 


1 . On July 19, 1972, the Commission 
adopted a notice of proposed rule making 
in the above-entitled proceeding and it 
was published in the Federal Register 
on July 28, 1972 (37 F.R. 15171). The 
date for filing comments has expired. 
The date for filing reply comments is 
September 21, 1972. 

2. On September 20, 1972, Joseph 
Oswald filed a petition seeking an ex¬ 
tension of the reply comment date to 
and including October 8 , 1972. Mr. Os¬ 
wald states that the additional time is 
needed in order to complete an investi¬ 
gation into statements made by the Joliet 
Radio Corp. who filed comments in this 
proceeding. 

3. It appears that this requested ex¬ 
tension is warranted and would serve the 
public interest. Accordingly, It is ordered. 
That the time for filing reply comments 
in Docket No. 19550 is extended to and 
including October 8 , 1972. 

4. This action is taken pursuant to 
authority found in sections 4(i), 5(d) (1) 
and 303 (r) of the Communications Act 
of 1934, as amended, and 5 0.281(d)(8) 
of the Commission's rules. 

Adopted: September 22,1972. 

Released: September 26, 1972. 

[seal) Harold L. Kassens. 

Acting Chief , 
Broadcast Bureau. 

[FR Doc.72-16941 Filed 10-3-72;8:53 am] 
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Notices 


DEPARTMENT OF THE 
TREASURY 

Bureau of Customs 

CARBON STEEL PLATES AND HIGH- 
STRENGTH STEEL PLATES FROM 
MEXICO 

Notice of Countervailing Duty 
Proceedings 

Information has been received pur¬ 
suant to the provisions of § 16.24(b) of 
the Customs Regulations (19 CFR 16.24 
(b)) which raises a question as to 
whether certain payments, bestowals, re¬ 
bates or refunds granted by Mexico 
upon the manufacture, production or ex¬ 
portation of carbon steel plates and high- 
strength steel plates constitute the pay¬ 
ment or bestowal of a bounty or grant, 
directly or indirectly, within the meaning 
of section 303 of the Tariff Act of 1930 
(19 U.S.C. 1303) upon the manufacture, 
production, or exportation of the mer¬ 
chandise to which the payments, bestow¬ 
als, rebates or refunds apply. 

The approximate amount of the pay¬ 
ments, bestowals, rebates or refunds 
applicable to carbon steel plates and 
high-strength steel plates manufactured, 
produced or exported by manufacturers 
in Mexico has not yet been ascertained. 

After the expiration of the time limits 
set forth in this notice, a determination 
will be made whether a bounty or grant 
is being paid or bestowed in connection 
with any such manufacture, production 
or export. If it is determined that a 
bounty or grant is being paid or bestowed, 
an appropriate countervailing duty order 
will be issued and published in accord¬ 
ance with § 16.24(b) of the Customs Reg¬ 
ulations (19 CFR 16.24(b)). 

Before a determination is made, con¬ 
sideration will be given to any relevant 
data, views or arguments submitted in 
writing with respect to the existence or 
nonexistence, and the net amount of a 
bounty or grant. Submissions should be 
addressed to the Commissioner of Cus¬ 
toms, 2100 K Street NW., Washington, 
DC 20226, in time to be received by his 
office not later than 30 days from the 
date of publication of this notice in the 
Federal Register. 

This notice is published pursuant to 
§ 16.24(d) of the Customs Regulations 
(19 CFR 16.24(d)). 

Fseal] Edwin F. Rains, 

Acting Commlsioner of Customs. 

Approved: October 2,1972. 

Eugene T. Rossides, 

Assistant Secretary 
of the Treasury .. 

(PR Doc.72-17096 Filed 10-3-72;9:04 ami 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

[BUllngs Area Office Redelegation Order 1, 
Amdt. 2 ] 

SUPERINTENDENTS AND PROJECT 
ENGINEER 

Delegation of Authority Regarding 
Functions Relating to Lands and 
Minerals 

September 20,1972. 

Tliis notice is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Commissioner of 
Indian Affairs by 230 DM 2 (32 F.R. 
13938). 

This delegation is issued under the au¬ 
thority delegated to the Commissioner 
of Indian Affairs from the Secretary of 
the Interior in section 25 of Secretarial 
Order 2508 (10 BIAM 2.1) and redele¬ 
gated by the Commissioner to the area 
directors in 10 BIAM 3. 

The Billings Area Office Redelegation 
Order 1 published in the June 11. 1969, 
issue of the Federal Register (34 F.R. 
9219) is being amended by revoking sec¬ 
tion 2.10 w r hich redelegates to superin¬ 
tendents the authority to grant arche¬ 
ological permits on Indian land. Section 
2.10 is being revoked because the dele¬ 
gation of this authority to the Commis¬ 
sioner in section 13(k) of Secretarial 
Order 2508 w ? as revoked and the revoca¬ 
tion published on page 5514 of the March 
16, 1972, Federal Register (37 F.R. 
5514). The Secretary has redelegated the 
authority to grant archeological permits 
on Indian land to the Director, National 
Park Service, in 310 DM 7.2B. 

Therefore, section 2.10 of Billings Area 
Office Redelegation Order 1 is hereby 
revoked. 

James F. Can an, 

Area Director . 

Approved: September 27, 1972. 

Harold D. Cox, 

Acting Deputy Commissioner of 
Indian Affairs . 

|FR Doc.72-16886 Filed 10-8-72;8:48 am] 


| Aberdeen Area Office Redelegation 
Order 2, Amdt. 20] 

SUPERINTENDENT, TURTLE 
MOUNTAIN AGENCY 

Delegation of Authority Regarding 
Land and Homesite Leases 

September 18,1972. 

This notice is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Commissioner of 
Indian Affairs by 230 DM 2 (32 F.R. 
13938). 

This delegation is issued under the au¬ 
thority delegated to the Commissioner of 
Indian Affairs from the Secretary of the 


Interior in section 25 of Secretarial 
Order 2508 (10 BIAM 2.1) and re¬ 
delegated by the Commissioner to the 
area director in 10 BIAM 3. 

The Aberdeen Area Office Redelegation 
Order 2 published on page 8756 of the 
December 21. 1954, issue of the Federal 
Register (19 F.R. 8756), as amended, is 
further amended by adding two new sec¬ 
tions 3.136 and 3.137 under the heading 
“Functions Relating to Lands and Min¬ 
erals” in Part 3—Authority of Specifi¬ 
cally Designated Employees. Section 
3.136 gives the superintendent of the 
Turtle Mountain Agency authority to ap¬ 
prove acquisitions, partitions, exchanges 
and sales of trust or restricted lands be¬ 
tween individual Indians subject to cer¬ 
tain provisions. Section 3.137 gives the 
superintendent of the Turtle Mountain 
Agency all of the authority of the area 
director relating to leases of tribal and 
individually owned trust or restricted 
lands for homesite purposes only to 
members of the tribe or to tribal housing 
authorities subject to certain provisions. 

The sections are added to read as 
f ollow T s: 

Sec. 3.136 Approval for land acquisi¬ 
tions, partitions, exchanges, and sales — 
Turtle Mountain. The superintendent of 
the Turtle Mountain Agency may exer¬ 
cise all of the authority of the area di¬ 
rector relating to the approval of 
acquisitions, partitions, exchanges, and 
sales of trust or restricted lands between 
individual Indians: Provided, That the 
title to the land remains in a trust or 
restricted status; that fair market value 
is received by the Indian landowner in 
any transaction approved under this au¬ 
thority ; and that all approved title docu¬ 
ments be submitted to the Billings area 
office for recording in the Billings area 
title plant. This authority does not in¬ 
clude the approval of issuances of pat¬ 
ents in fee or the removal of restrictions 
from restricted fee patents or deeds. 

Sec. 3.137 Leases for homesite pur¬ 
poses—Turtle Mountain. The superin¬ 
tendent of the Turtle Mountain Agency 
may exercise all of the authority of the 
area director relating to leases of tribal 
and individually owned trust or re¬ 
stricted lands for homesite purposes only 
to members of the tribe or to tribal hous¬ 
ing authorities: Provided, That all ap¬ 
proved leases be submitted to the Billings 
area office for recording in the Billings 
area title plant. The term of the lease 
may not exceed 25 years but the lease 
may include provisions authorizing a 
renewal or extension for one additional 
term of not to exceed 25 years. 

Don Y. Jensen, 
Acting Area Director. 

Approved: September 26,1972. 

Harold D. Cox, 

Acting Deputy Commissioner of 
Indian Affairs . 

|FR Doc.72-16885 Filed 10-3-72;8:48 am] 
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NOTICES 


Bureau of Land Management 
IDAHO 

[Serial No. 1-5054] 

Proposed Withdrawal and 
Reservation of Lands 

September 14,1972. 

The Department of Agriculture has 
filed an application, serial No. 1-5054. 
for the withdrawal of the lands described 
below, from all forms of appropriation 
under the public land laws, including 
the mining laws but not the mineral 
leasing laws, subject to valid existing 
rights. 

The applicant desires the land for pub¬ 
lic purposes to develop valuable water¬ 
shed stabilization improvements to pro¬ 
tect the Dump Creek drainage into the 
Salmon River, Salmon National Forest. 

For a period of 30 days from the date 
of publication of this notice all persons 
who wish to submit comments, sugges¬ 
tions, or objections in connection with 
the proposed withdrawal may present 
their views in writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior, Room 
398, Federal Building, 550 West Fort 
Street, Post Office Box 042, Boise, ID 
83702. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the lands and their re¬ 
sources. He will also undertake negotia¬ 
tions with the applicant agency with the 
view of adjusting the application to re¬ 
duce the area to the minimum essential 
to meet the applicant’s needs, to pro¬ 
vide for the maximum concurrent utili¬ 
zation of the lands for purposes other 
than the applicant’s, to eliminate lands 
needed for purposes more essential than 
the applicant’s and to reach agreement 
on the concurrent management of the 
lands and their resources. 

He will also prepare a report for con¬ 
sideration by the Secretary of the In¬ 
terior who will determine whether or not 
the lands will be withdrawn as requested 
by the Department of Agriculture. 

The determination of the Secretary 
on the application will be published in 
the Federal Register. A separate notice 
will be sent to each interested party of 
record. 

If circumstances warrant it, a public 
hearing will be held at a convenient time 
and place which will be announced. 

The lands involved in the application 
are: 

SALMON NATIONAL FOREST 

High Mountain Lakes, Mallard-Larkins 
Area 

BOISE MERIDIAN 

Coiner Watershed Protection Site 

T. 23 N., R. 20 E. (unsurveyed). 

Sections 12, 13, and 24 Lemhi Gold Placer 
and Moose Creek Hydraulic Placer Claims 
Mineral Survey 3057. Excepting therefrom 
the following described property: 


A fraction of the Moose Creek Hydraulic 
Placer Mineral Survey No. 3057, more partic¬ 
ularly described as foUows, to wit: Com¬ 
mencing at comer No. 6 of the Moose Creek 
Hydraulic Placer portion of Mineral Survey 
No. 3057, run thence S. 0°10' W., 525.1 feet 
to the point of beginning, and the north¬ 
easterly corner of the tract of land hereby 
described: continuing thence S. 0°10' W.. 
335.9 feet; thence N. 89*50' W., 650.0 feet, 
more or less, to a point in the center of 
Moose Creek; thence northerly along the 
center of Moose Creek 355.9 feet; thence S. 
89°50' E., 650.0 feet to the point of begin¬ 
ning. Containing 5 acres. 

A fraction of the Moose Creek Hydraulic 
Placer. Mineral Survey No. 3057, more partic¬ 
ularly described as follows, to wit: Begin¬ 
ning at corner No. 7 of the said Moose 
Creek Hydraulic Placer, run thence N. 89°50' 
W.. 503.9 feet; thence N. 0“10' E., 518.7 feet; 
thence S. 89°50' E.. 503.9 feet to a point on 
the easterly boundary of the Moose Creek 
Hydraulic Placer; thence S. 0*10' W.. along 
the easterly boundary of the Moose Creek 
Hydraulic Placer a distance of 518.7 feet to 
the point of beginning. Containing 6 acres. 

A fraction of the Moose Creek Hydraulic 
Placer, Mineral Survey No. 3057, more par¬ 
ticularly described as follows, to wit: Com¬ 
mencing at comer No. 7 of said Moose Creek 
Hydraulic Placer, run thence N. 0* E., 518.7 
feet to the point of beginning and the south¬ 
east comer of the tract of land herein de¬ 
scribed; continuing thence N. 0*10' E., 360 
feet; thence N. 89*50' W., 624.9 feet, more 
or less, to a point in the center of Moose 
Creek; thence southerly along the center of 
Moose Creek 369 feet, more or less, to a point 
which lies N. 89*50' W., from the point of 
beginning; thence S. 89*50' E., 622.5 feet to 
the point of beginning. Containing 5 acres. 

The area described contains 271.02 
acres, more or less, in Lemhi County. 

Vincent S. Strobel, 
Chief , Branch of L&M Operations . 

[FR Doc.72-16883 Filed 10-3-72;8:48 am] 


Geological Survey 

[Cancellation 295] 

HOOD RIVER BASIN, OREG. 
Power Site Cancellation 

Pursuant to authority under the Act 
of March 3, 1879 (20 Stat. 394; 43 U.S.C. 
31), and 220 Departmental Manual 6.1, 
Pow r er Site Classification 276 of Septem¬ 
ber 5, 1933, is hereby canceled in its 
entirety. The affected land is described 
as follows: 

Willamette Meridian 

T. 1 N.. R. 9 E., 

Sec. l.lot 7: 

Sec. ll.SE»/ 4 NE> ( 4. 

T. 1 N.. R. 10 E., 

Sec. 18, SWi/tSE»4. 

The area described aggregates 123.5 
acres. 

The effective date of this cancellation 
is January 26, 1973. 

Dated: September 26,1972. 

V. E. McKelvey, 

Director. 

[FR Doc.72-16882 Filed 10-3-72;8:48 am] 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 
MEAT IMPORT LIMITATIONS 
Fourth Quarterly Estimate 

Public Law 88-482, approved August 
22, 1964 (hereinafter referred to as the 
Act), provides for limiting the quantity 
of fresh, chilled, or frozen cattle meat 
(TSUS 106.10) and fresh, chilled, or 
frozen meat of goats and sheep, except 
lamb (TSUS 106.20), which may be im¬ 
ported into the United States in any 
calendar year. Such limitations are to be 
imposed when it is estimated by the Sec¬ 
retary of Agriculture that imports of 
such articles, in the absence of limita¬ 
tions during such calendar year, would 
equal or exceed 110 percent of the esti¬ 
mated quantity of such articles, pre¬ 
scribed by section 2(a) of the Act. 

In accordance with the requirements 
of the Act, the following fourth quarterly 
estimate is published: 

1. The estimated aggregate quantity 
of such articles which would, in the ab¬ 
sence of limitations under the Act, be 
imported during calendar year 1972 is 
1,275.0 million pounds. 

2. The estimated quantity of such 
articles prescribed by section 2(a) of the 
Act during the calendar year 1972 is 
1,042.4 million pounds. 

Since the estimated quantity of im¬ 
ports continues to exceed 110 percent 
of the estimated quantity prescribed by 
section 2(a) of the Act, under the Act 
limitations for the calendar year 1972 
on the importation of fresh, chilled, or 
frozen cattle meat (TSUS 106.10) and 
fresh, chilled, or frozen meat of goats 
and sheep (TSUS 106.20), are required 
to be imposed but may be suspended. 
Such limitations were imposed by Procla¬ 
mation 4114 of March 9, 1972, and were 
suspended during the balance of the cal¬ 
endar year 1972 unless because of 
changed circumstances further action 
under the Act becomes necessary. 

Done at Washington, D.C., this 29th 
day of September 1972. 

Earl L. Butz, 
Secretary of Agriculture. 

[FR Doc.72-16881 Filed 10-3-72;8:48 am[ 


DEPARTMENT OF COMMERCE 

Office of Import Programs 
STANFORD UNIVERSITY 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cultural 
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Materials Importation Act of 1966 (Pub¬ 
lic Law 89-651, 80 Stat. 897) and the reg¬ 
ulations issued thereunder as amended 
(37 F.R. 3892 et seq.K 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 

Docket No. 72-00537-33-09300. Appli¬ 
cant: Stanford University, 820 Quarry 
Road. Palo Alto, CA 94304. Article: “Sta- 
put Velocity Sedimentation Cell Sepa¬ 
rator.” Manufacturer: Johns Scientific, 
Canada. Intended use of article: The ar¬ 
ticle is intended to be used for separa¬ 
tion of mouse lymphoid cells (spleen, 
bone marrow lymph, node, thymus) to 
identify and quantitate types of cells 
involved in the immune (antibody) re¬ 
sponse which is needed for understand¬ 
ing the basic mechanisms of antibody 
formation, graft rejection, tumor pro¬ 
tection, etc. The article will also be used 
by graduate and postgraduate students 
and participants in Genetics 299. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The applicant’s use in 
studies of antibody formation and im¬ 
mune responses requires an instrument 
with the ability to separate living cells 
on the basis of their size for separation, 
quantitation, and identification of vari¬ 
ous mouse lymphoid cells. The foreign 
article provides this capability. We are 
advised by the Department of Health, 
Education, and Welfare (HEW) in its 
memorandum dated September 8, 1972, 
that the capabilities of the foreign article 
described above are pertinent to the ap¬ 
plicant’s research studies. HEW further 
advises it knows of no comparable do¬ 
mestic instrument of equivalent scientific 
value to the article for such purposes as 
the article is intended to be used. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

Seth M. Bodner, 

Director, Office of Import Programs . 
[FR Doc.72-16861 Filed 10-8-72;8:46 am] 


UNIVERSITY OF CHICAGO ET AL. 

Notice of Applications for Duty-Free 
Entry of Scientific Articles 

The following are notices of the receipt 
of applications for duty-free entry of 
scientific articles pursuant to section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651; 80 Stat. 897). 
Interested persons may present their 
views with respect to the question of 
whether an instrument or apparatus of 


equivalent scientific value for the pur¬ 
poses for which the article is intended 
to be used is being manufactured in the 
United States. Such comments must be 
filed in triplicate with the Director, Spe¬ 
cial Import Programs Division, Office of 
Import Programs, Washington, D.C. 
20230, within 20 calendar days after the 
date on which this notice of application 
is published in the Federal Register. 
Amended regulations issued under cited 
Act, as published in the February 24, 
1972, issue of the Federal Register, pre¬ 
scribe the requirements applicable to 
comments. 

A copy of each application is on file, 
and may be examined during ordinary 
Commerce Department business hours at 
the Special Import Programs Division, 
Department of Commerce, Washington, 
D.C. 

Docket No. 73-00148-75-14200. Appli¬ 
cant: University of Chicago, Operator of 
Argonne National Laboratory, 9700 
South Cass Avenue, Argonne, IL 60439. 
Article: Image analysing computer, 
Model Quantimet 720. Manufacturer: 
Metals Research Ltd., United Kingdom. 
Intended use of article: The article is in¬ 
tended to be used for quantitative assess¬ 
ment of such material characteristics as 
gain size distributions, gas bubble and 
void size distributions, and second phase 
and inclusion size distributions of ura¬ 
nium-plutonium dioxide fuel materials 
as well as cladding and structural ma¬ 
terials of interest in reactor development 
in both irradiated and unirradiated con¬ 
ditions. Application received by Commis¬ 
sioner of Customs: September 5, 1972. 

Docket No. 73-00149-99-66700. Appli¬ 
cant: University of North Carolina, De¬ 
partment of Computer Science, New 
West Hall, Chapel Hill, N.C. 27514. 
Article: Teleprinter projector. Model 
2510T. Manufacturer: I. P. Sharp Asso¬ 
ciates, Canada. Intended use of article: 
The article is intended to be used in the 
following courses in computer science, 
whose objectives are to train teachers 
and instructors in the Ph.D. level in com¬ 
puter science, to train practitioners of 
computer science via the professional 
M.S. program, and to furnish vocational 
competence in computer use to under¬ 
graduate: 

116. Numerical Methods. 

118. Data Processing Techniques. 

120. Data Representation and Manipula¬ 
tion. 

125. Mathematical Structures in Computer 
Science. 

140. Programming Systems. 

151-152. Applied Mathematics in Compu¬ 
ter Science. 

155. Numerical Analysis. 

Application received by Commissioner of 
Customs: September 8, 1972. 

Docket No. 73-00150-33-46040. Appli¬ 
cant: Harvard University, Purchasing 
Department, 75 Mount Auburn Street, 
Cambridge, MA 02138. Article: Electron 
microscope. Model EM 300. Manufac¬ 
turer: Philips Electron Instruments 
NVD, The Netherlands. Intended use of 
article: The article is intended to be used 
in experiments directed to identification 
of mechanisms controlling oogenesis, 


ovulation and implantation or vulner¬ 
able steps in spermatogenesis and sperm 
maturation that might be exploited for 
control of human reproduction. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: September 11, 1972. 

Docket No. 73-00153-33-46070. Appli¬ 
cant: University of Rhode Island. King¬ 
ston, RJ. 02881. Article: Scanning elec¬ 
tron microscope. Model S4. Manufac¬ 
turer: Cambridge Scientific Instruments, 
Ltd., United Kingdom. Intended use of 
article: The article is intended to be used 
for a wide range of research in the areas 
of micropaleontology, bacteriology, 
phycology, marine microbiology, inver¬ 
tebrate and vertebrate zoology, sedimen¬ 
tation. particulate chemistry, and bot¬ 
any, More specifically some of the re¬ 
search activities for which the article is 
to be used are: 

1. The study of the surfaces and ultra- 
structure of recent and fossil Foraminif- 
era, Radiolaria and sediment grain sur¬ 
face related to paleoecological and 
paleoenvironmental studies. 

2. The examination in detail of the 
surface characteristics of a wide variety 
of both hard and soft animal and plant 
tissues. These will include pelagic larval 
stages of invertebrates, mollusca and 
Crustacea, fungi (Hypomycetes), fish 
olfactory and sound apparatus and epi¬ 
phytic bacterial colonies living on sur¬ 
faces of marine algae and invertebrates. 
Studies are being carried out on the de¬ 
tailed surface ornamentation and struc¬ 
ture of Equisetum for which many spe¬ 
cies have siliceous ornamentation on the 
stem surfaces. A general study of nema¬ 
tode morphology is planned including 
forms that are plant-parasitic, free liv¬ 
ing in soil, in fresh water, and in the 
marine environment. 

3. The study of the taxonomy life cy¬ 
cles of marine phytoplankton, including 
coccolithophorids, diatoms, and silico- 
flagellates. 

The article will also be used to provide 
information and teaching materials 
which are to be used in the following 
courses: 

Ocean 694 Marine Paleoecology. 

Ocean 567 Marine Bacteriology. 

Ocean 647 Recent Sedimentary Environ¬ 
ments. 

Ocean 661 Phytoplankton Taxonomy. 

Ocean 664 Phytoplankton Ecology. 

Ocean 666 Zooplankton. 

Ocean 672 Marine Invertebrates and En¬ 
vironment. 

Geol 225 Animal Micropaleontology. 

Bot 116 Phycology. 

Bot 111 Plant Anatomy. 

Plant Path 182 Plant Nematology. 

Application received by Commissioner of 
Customs: August 24, 1972. 

Docket No. 73-00154-01-40500. Appli¬ 
cant: Colorado School of Mines. Depart¬ 
ment of Physics, Golden, Colo. 80401. 
Article: SOPRA “Michelson” Interfer¬ 
ometer. Manufacturer: Societe de Pro¬ 
duction et de Recherches appliquees, 
France. Intended use of article: The ar¬ 
ticle is intended to be used partly for stu¬ 
dents' research in general Fourier spec¬ 
troscopy. In particular it will be valuable 
in w^ork on near infrared spectra of gases. 
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liquids, and solids of relevance to mineral 
studies. The article will also be used in 
the course Optics PH 332, which includes 
theory and laboratory work in geometri¬ 
cal and physical optics at the intermedi¬ 
ate level. Application received by Com¬ 
missioner of Customs: August 24, 1972. 

Seth M. Bodner, 

Director, Office of Import Programs. 

[FR Doc.72-16862 Filed 10-3-72:8:46 ami 

DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE 

Food and Drug Administration 

IFAP 3H28371 

MOSINEE PAPER CORP. 

Notice of Filing of Petition for Food 
Additive 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786; 21 U.S.C. 348(b) 
(5)). notice is given that a petition 
(FAP 3H2837) has been filed by Mosinee 
Paper Corp., Mosinee, WI 54455, propos¬ 
ing the issuance of a regulation to pro¬ 
vide for the safe use of copper 8-quino- 
linolate as a fungicide in paper and 
paperboard intended for contact with 
dry foods. 

Dated: September 27,1972. 

Virgil O. Wodicka. 

Director, Bureau of Foods. 

[FR Doc.72-16875 Filed 10-3-72:8:47 ami 


[FAP 3B2841 ] 

ROHM AND HAAS CO. 

Notice of Filing of Petition for Food 
Additive 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786; 21 U.S.C. 348(b) 
(5)), notice is given that a petition (FAP 
3B2841) lias been filed by Rohm and 
Haas Co., Independence Mall West, 
Philadelphia, PA 19105, proposing that 
§121.2519 De foaming agen ts used in the 
manufacture of paper and paperboard 
(21 CFR 121.2519) be amended to pro¬ 
vide for the safe use of mixed alkyl meth¬ 
acrylate esters-butyl methacrylate, N- 
vinyl pyrrolidone-modified copolymers as 
components of defoaming agents in the 
manufacture of paper and paperboard 
intended for food contact use. 

Dated: September 26,1972. 

Virgil O. Wodicka, 
Director, Bureau of Foods . 

[FR Doc.72-16876 Filed 10-3-72;8:47 am] 

Health Services and Mental Health 
Administration 

NATIONAL ADVISORY COUNCIL 
October Meeting 

Pursuant to Executive Order 11671, 
the Administrator, Health Services and 


Mental Health Administration, an¬ 
nounces the meeting date and other re¬ 
quired information for the following Na¬ 
tional Advisory body scheduled to as¬ 
semble the month of October 1972, in 
accordance with provisions set forth in 
section 13(a) (1) and (2) of that Execu¬ 
tive Order: 

Committee name, date, time, place, and type 
of meeting and/or contact person 

Federal Hospital Council. October 20. 9 a m.. 

Conference Room E, Parklawn Building, 

5600 Fishers Lane, Rockville. MD, Open, 

Contact Mrs. Arllz Morstad. Room 9-05, 

Parklawn Building, 5600 Fishers Lane, 

Rockville, MD, Code 301—443-1910. 

Purpose. —The Council is charged with 
advising on policies and regulations 
under Title VI of the Public Health Serv¬ 
ice Act. 

Agenda. —The Council will consider 
reg ulat ions pertaining to § 53.111 of Title 
42 CFR entitled “Services for persons un¬ 
able to pay/* 

A period will be reserved at the begin¬ 
ning of the meeting for comments and 
discussion from the general public. 

Interested persons may submit writ¬ 
ten information or views addressed to 
the contact person named above. Mem¬ 
bers of the public who wish to participate 
in this Council meeting must furnish the 
contact person, at least 24 hours prior to 
the meeting, with their name(s), issues 
to be discussed, and any documentation 
to be submitted. 

Dated: September 27, 1972. 

Vernon E. Wilson, 
Administrator , Health Services 
and Mental Health Adminis¬ 
tration . 

[FR Doc.72-16873 Filed 10-3-72:8:47 ami 


Office of the Secretary 

ADVISORY COMMITTEE ON DENTAL 
HEALTH 

Subcommittee Meeting 

The six-member Subcommittee of the 
Advisory Committee on Dental Health, 
established to advise the Secretary re¬ 
garding all significant aspects of dental 
health programs and other dental activi¬ 
ties coming under the purview of the De¬ 
partment of Health, Education, and Wel¬ 
fare, is scheduled to hold a meeting on 
October 5, 1972. The meeting will be held 
in the Food and Drug Administration 
Building located at 200 C Street SW., 
Washington, DC, Room 1409. The meet¬ 
ing is scheduled to convene at 9 a.m. and 
will continue until 4 p.m. 

The subcommittee will review the first 
draft of a final report of the recom¬ 
mendations of the full committee to be 
submitted to the Secretary relative to the 
dental activities under the purview of 
the Department of Health. Education, 
and Welfare. The subcommittee will 
make such changes, additions, or dele¬ 
tions it deems necessary prior to a more 
formal review of the report by the full 
committee at a meeting to be scheduled 


during the month of November 1972. The 
meeting is open for public observation. 

Dated: September 29, 1972. 

Melvin L. Dollar, 
Executive Secretary. 
[FR Doc.72-16959 Filed 10-3-72;8: 55 am] 


TECHNICAL ADVISORY COMMITTEE 
ON AGING RESEARCH 

Committee Meeting 

This committee was established to ad¬ 
vise the Secretary of Health, Education, 
and Welfare to develop a comprehensive, 
coordinated research program in the field 
of aging, which program will include 
disciplines ranging from biomedical re¬ 
search to transportation systems anal¬ 
ysis, from psychology and sociology to 
management science and economics. 

The first meeting of the committee 
wdll be on Tuesday, October 10, 1972 at 9 
a.m. to 4 p jn., in Room 5169 North Build¬ 
ing, HEW, 330 Independence Avenue 
SW., Washington, DC. The first meeting 
of the committee will be devoted to orga¬ 
nization, a discussion of the present 
status of research In aging, and the 
formulation of the role, scope, objectives 
and goals for the committee and its staff. 
The meeting will be open for public 
observation. 

Alfred H. Lawton. 

Executive Director. 

September 28, 1972. 

|FR Doc.72-16958 Filed 10-3-72:8:55 am] 

DEPARTMENT OF 
TRANSPORTATION 

National Highway Traffic Safety 
Administration 

NATIONAL HIGHWAY SAFETY 
ADVISORY COMMITTEE 

Notice of Public Meeting 

On October 4 and 5,1972, the Subcom¬ 
mittee on Research and Program Devel¬ 
opment of the National Highway Safety 
Advisory Committee will hold open meet¬ 
ings in Washington. D.C., in Room 4238. 

400 Seventh Street SW. 

The National Highway Safety Advisory 
Committee is composed of 35 members 
appointed by the President in accordance 
with the Highway Safety Act, 23 U.S.C. 

401 et seq. The committee consists of rep¬ 
resentatives of State and local govern¬ 
ments, State legislatures, public and pri¬ 
vate interests contributing to, affected by. 
or concerned with highway safety, other 
public and private agencies, organiza¬ 
tions, and groups demonstrating an ac¬ 
tive interest in highway safety, and re¬ 
search scientists and other experts in 
highway safety. 

The Advisory Committee advises, con¬ 
sults with, and makes recommendations 
to the Secretary of Transportation on 
matters relating to the activities of the 
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Department in the field of highway safe¬ 
ty The committee is specifically author¬ 
ised to (1> review research and programs, 
and (2) review, prior to issuance, stand¬ 
ards proposed to be issued by the Secre¬ 
tary under the State and community 
highway safety program. 

The Subcommittee on Research and 
Program Development will hold the fol¬ 
lowing meetings: 

October 4, 9 a.m. to 4 p.m. 

Review of subcommittee resolutions: 
Standards Revision, Highway Salting. 

Status of Standards Revision. 

Report on Vehlcles-in-Use Program. 

New Business. 

October 5, 9 a.m. to 12 Noon 

Review of Alcohol Countermeasures Pro¬ 
gram. 

Tliis notice is given pursuant to section 
13 of Executive Order 11671, dated June 

5,1972. 

Issued on September 28, 1972. 

Douglas W. Toms. 

Administrator . 

|FR Doc.72-17042 Piled 10-2-72; 11:16 amj 


ATOMIC ENERGY COMMISSION 

(Dockets Nos. 60-404 and 50-405] 

VIRGINIA ELECTRIC & POWER CO. 

Notice of Hearing on Application for 
Construction Permits 

In the matter of the Virginia Electric 
k Power Co. (North Anna Nuclear Power 
Station, Units 3 and 4). 

Pursuant to the Atomic Energy Act of 
1954, as amended (the Act), and the reg¬ 
ulations in Title 10. Code of Federal Reg¬ 
ulations, Part 50, “Licensing of Produc¬ 
tion and Utilization Facilities." and Part 
2, “Rules of Practice," notice is hereby 
given that a hearing will be held, at a 
time and place to be set in the future by 
an Atomic Safety and Licensing Board 
(Board), to consider the application filed 
under the Act by the Virginia Electric & 
Power Co. (the applicant) , for construc¬ 
tion permits for two pressurized water 
nuclear reactors designated as the North 
Anna Nuclear Power Station, Units 3 and 
4 (the facilities), each of which is de¬ 
signed for initial operation at approxi¬ 
mately 2631 thermal magawatts with a 
net electrical output of approximately 
900 magawatts. The proposed facilities 
are to be located on the applicant’s site 
located south of the North Anna River, 
approximately 24 miles southwest of 
Fredericksburg, 40 miles north-north- 
west of Richmond, and 38 miles east of 
Charlottesville, Va., in Louisa County, 
Va. The hearing will be scheduled to be¬ 
gin in the vicinity of the site of the pro¬ 
posed facilities. 

The Board will be designated by the 
Atomic Energy Commission (Commis¬ 
sion). Notice as to its membership will 
be published in the Federal Register. 

Upon receipt of a report by the Advi¬ 
sory Committee on Reactor Safeguards 
upon completion by the Commis¬ 
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sion’s regulatory staff of a favorable 
safety evaluation of the application and 
an environmental review, the Director of 
Regulation will consider making affirma¬ 
tive findings on Items 1-3, a negative 
finding on Item 4, and an affirmative 
finding on Item 5 specified below as a 
basis for the issuance of construction 
permits to the applicant: 

Issues pursuant to the Atomic Energy 
Act of 1954, as amended: 

1. Whether in accordance with the pro¬ 
visions of 10 CFR 50.35(a): 

(a) The applicant has described the 
proposed design of the facilities includ¬ 
ing, but not limited to, the principal 
architectural and engineering criteria for 
the design, and has identified the major 
features or components incorporated 
therein for the protection of the health 
and safety of the public; 

(b) Such further technical or design 
information as may be required to com¬ 
plete the safety analysis and which can 
reasonably be left for later consideration, 
will be supplied in the final safety analy¬ 
sis report; 

(c) Safety features or components, if 
any, which require research and develop¬ 
ment have been described by the appli¬ 
cant and the applicant has identified, 
and there will be conducted a research 
and development program reasonably de¬ 
signed to resolve any safety questions as¬ 
sociated with such features or compo¬ 
nents; and 

(d) On the basis of the foregoing, 
there is reasonable assurance that (i) 
such safety questions will be satisfac¬ 
torily resolved at or before the latest 
date stated in the application for com¬ 
pletion of construction of the proposed 
facilities, and (ii) taking into considera¬ 
tion the site criteria contained in 10 CFR 
Part 100, the proposed facilities can be 
constructed and operated at the proposed 
location without undue risk to the health 
and safety of the public. 

2. Whether the applicant is technically 
qualified to design and construct the 
proposed facilities; 

3. Whether the applicant is financially 
qualified to design and construct the pro¬ 
posed facilities; and 

4. Whether the issuance of permits for 
construction of the facilities will be 
inimical to the common defense and se¬ 
curity or to the health and safety of the 
public. 

Issue pursuant to National Environ¬ 
mental Policy Act of 1969 (NEPA): 

5. Whether, in accordance with the re¬ 
quirements of Appendix D of 10 CFR Part 
50, the construction permits should be 
issued as proposed. 

In the event that this proceeding is 
not*a contested proceeding, as defined by 
10 CFR 2.4(n), the Board will determine 
(1) without conducting a de novo evalua¬ 
tion of the application, whether the ap¬ 
plication and the record of the proceed¬ 
ing contain sufficient information, and 
the review of the application by the 
Commission’s regulatory staff has been 
adequate, to support the findings pro¬ 
posed to be made by the Director of 
Regulation on Items 1-4 above, and 
to support, insofar as the Commis¬ 
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sion’s licensing requirements under the 
Act are concerned, the issuance of the 
construction permits proposed by the Di¬ 
rector of Regulation; and (2) determine 
whether the review conducted by the 
Commission pursuant to NEPA has been 
adequate. In the event that this proceed¬ 
ing is not contested, the Board will con¬ 
vene a prehearing conference of the par¬ 
ties within sixty (60) days after this 
notice of hearing or such time as may 
be appropriate, at a time and place to be 
set by the Board. It will also set the 
schedule for the evidentiary hearing. 
Notice of the prehearing conference and 
the hearing will be published in the Fed¬ 
eral Register. 

In the event that this proceeding be¬ 
comes a contested proceeding, the Board 
will consider and initially decide, as 
issues in this proceeding, Items 1-5 
above as a basis for determining whether 
the construction permits should be 
issued to the applicant. 

The Board will convene a special pre- 
hearing conference of the parties to the 
proceeding and persons who have filed 
petitions for leave to Intervene, or their 
counsel, to be held within sixty (60) days 
from the date of publication of this no¬ 
tice in the Federal Register, or within 
such other time as may be appropriate, 
at a place to be set by the Board for the 
purpose of dealing with the matters 
specified in 10 CFR 2.751a. 

The Board will convene a prehearing 
conference of the parties, or their coun¬ 
sel. to be held subsequent to any special 
prehearing conference and within sixty 
(60) days after discovery has been com¬ 
pleted, or within such other time as may 
be appropriate, at a place to be set by 
the Board for the purpose of dealing 
with the matters specified in 10 CFR 
2.752. 

Notices of the dates and places of the 
special prehearing conference, the pre- 
hearing conference and the hearing will 
be published in the Federal Register. 

With respect to the Commission’s re¬ 
sponsibilities under NEPA. and regard¬ 
less of whether the proceeding is con¬ 
tested or uncontested, the Board will, in 
accordance with section A.11 of Appen¬ 
dix D of 10 CFR Part 50, (1) determine 
whether the requirements of section 102 
(2) (C) and (D) of NEPA and Appendix 
D of 10 CFR Part 50 have been complied 
with in this proceeding; (2) independ¬ 
ently consider the final balance among 
conflicting factors contained in the rec¬ 
ord of the proceeding with a view to de¬ 
termining the appropriate action to be 
taken; and (3) determine whether the 
construction permits should be issued, 
denied, or appropriately conditioned to 
protect environmental values. 

For further details, see the applica¬ 
tion for construction permits dated Sep¬ 
tember 15, 1971, and amendments there¬ 
to, and the applicant’s Environmental 
Report dated March 15, 1972, which are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street NW., Washington, DC, be¬ 
tween the hours of 8:30 a.m. and 5 p.m. 
on weekdays. Copies of those documents 
will also be made available at the Office 
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of Dean P. Agee, Executive Secretary, 
Board of Supervisors. Louisa County 
Courthouse, Louisa, Va. 23093, for in¬ 
spection by members of the public be¬ 
tween the hours of 8:30 a.m. and 4:30 
p.m., Monday through Friday, and 8:30 
a.m. and 12 noon on Saturday. As they 
become available, a copy of the report 
of the Advisory Committee on Reactor 
Safeguards (ACRS), the safety evalua¬ 
tion by the Commission’s Directorate of 
Licensing, the Commission’s draft and 
final detailed statements on environ¬ 
mental considerations, the proposed con¬ 
struction permits, other relevant docu¬ 
ments, and the transcripts of the pre- 
hearing conferences and of the hearing 
will also be available at the above loca¬ 
tions. Copies of the proposed construc¬ 
tion permits, the ACRS report, the Direc¬ 
torate of Licensing’s safety evaluation 
and the Commission’s draft and final 
detailed statement on environmental 
considerations may be obtained, when 
available, by request to the Deputy Di¬ 
rector for Reactor Projects, Directorate 
of Licensing, U.S. Atomic Energy Com¬ 
mission, Washington. D.C. 20545. 

Any person who does not wish to, or is 
not qualified to become a party to this 
proceeding may request permission to 
make a limited appearance pursuant to 
the provisions of 10 CFR 2.715. A person 
making a limited appearance may only 
make an oral or written statement on 
the record, and may not participate in 
the proceeding in any other way. Lim¬ 
ited appearances will be permitted at the 
time of the hearing in the discretion of 
the Board, within such limits and on 
such conditions as may be fixed by the 
Board. Persons desiring to make a lim¬ 
ited appearance are requested to inform 
the Secretary of the Commission, U.S. 
Atomic Energy Commission. Washington, 
D.C. 20545, not later than thirty (30) 
days from the date of publication of this 
notice in the Federal Register. 

A person permitted to make a limited 
appearance does not become a party, but 
may state his position and raise ques¬ 
tions which he would like to have an¬ 
swered to the extent that the questions 
are within the scope of the hearing as 
specified in the issues set out above. 

Any person whose interest may be af¬ 
fected by the proceeding, who does not 
wish to make a limited appearance and 
who wishes to participate as a party in 
the proceeding must file a written peti¬ 
tion under oath or affirmation for leave 
to intervene in accordance with the pro¬ 
visions of 10 CFR 2.714. 

A petition for leave to intervene shall 
set forth the interest of the petitioner 
in the proceeding, how that interest may 
be affected by the results of the pro¬ 
ceeding, and any other contentions of 
the petitioner including the facts and 
reasons why he should be permitted to 
intervene, with particular reference to 
the following factors: (1) The nature of 
the petitioner’s right under the Act to 
be made a party to the proceeding; (2) 
the nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 


effect of any order which may be entered 
in the proceeding on the petitioner’s in¬ 
terest. Any such petition shall be accom¬ 
panied by a supporting affidavit identify¬ 
ing the specific aspect or aspects of the 
subject matter of the proceeding as to 
which the petitioner wishes to intervene 
and setting forth with particularity both 
the facts pertaining to his interest and 
the basis for his contentions with regard 
to each aspect on which he desires to 
intervene. A petition that sets forth con¬ 
tentions relating only to matters outside 
the jurisdiction of the Commission will 
be denied. 

A petition for leave to intervene must 
be filed with the Office of the Secretary 
of the Commission, U.S. Atomic Energy 
Commission, Washington, D.C. 20545, 
Attention: Chief, Public Proceedings 
Staff, or the Commission’s Public Docu¬ 
ment Room, 1717 H Street NW., Wash¬ 
ington, DC, not later than thirty (30) 
days from the date of publication of this 
notice in the Federal Register. A peti¬ 
tion for leave to intervene which is not 
timely will not be granted unless the 
Board determines that the petitioner has 
made a substantial showing of good cause 
for failure to file on time and after the 
Board has considered those factors speci¬ 
fied in 10 CFR 2.714(a). 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave 
to intervene, and have all the rights of 
the applicant to participate fully in the 
conduct of the hearing, such as the ex¬ 
amination and cross-examination of wit¬ 
nesses, with respect to their contentions 
related to the matters at issue in the 
proceeding. 

An answer to this notice, pursuant 
to the provisions of 10 CFR 2.705, must 
be filed by the applicant not later than 
twenty (20) days from the date of publi¬ 
cation of this notice in the Federal 
Register. 

Papers required to be filed in this pro¬ 
ceeding may be filed by mail or telegram 
addressed to the Secretary of the Com¬ 
mission, U.S. Atomic Energy Commis¬ 
sion, Washington, D.C. 20545, Attention: 
Chief, Public Proceedings Staff, or may 
be filed by delivery to the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, DC. 

Pending further order of the Board, 
parties are required to file, pursuant to 
the provisions of 10 CFR 2.708, an origi¬ 
nal and twenty (20) conformed copies 
of each such paper with the Commission. 

With respect to this proceeding, the 
Commission will delegate to the Atomic 
Safety and Licensing Appeal Board the 
authority and the review function which 
would otherwise be exercised and per¬ 
formed by the Commission. The Com¬ 
mission will establish the Appeal Board 
pursuant to 10 CFR 2.785 and will make 
the delegation pursuant to paragraph 
(a) (1) of that section. The Appeal Board 
will be composed of a chairman, and two 
other members to be designated by the 
Commission. Notice as to the membership 
of the Appeal Board will be published in 
the Federal Register. 


Dated at Germantown, Md., this 21st 
day of September 1972. 

United States Atomic 
Energy Commission. 
Paul C. Bender, 
Secretary of the Commission. 
[FR Doc.72-16474 Filed 10-3-72;8:45 am| 


[ Docket No. 50-341] 

DETROIT EDISON CO. 

Notice of Issuance of Construction 
Permit 

Notice is hereby given that, pursuant 
to the initial decision of the Atomic Safe¬ 
ty and Licensing Board, dated Septem¬ 
ber 22, 1972. the Deputy Director for 
Reactor Projects. Directorate of Licens- 
ing, has issued Construction PeimiL No. 
CPPR-87 to the Detroit Edison Co. for 
construction of a boiling water nuclear 
reactor at the applicant’s site on the 
western shore of Lake Erie in French- 
town Township, Monroe County, Mich., 
about 30 miles southwest of downtown 
Detroit, Mich. 

The reactor, known as the Enrico 
Fermi Atomic Power Plant Unit 2, is de¬ 
signed for initial operation at approxi¬ 
mately 3,293 thermal megawatts with a 
gross electrical output of 1,150 mega¬ 
watts. 

Copies of the initial decision and Con¬ 
struction Permit No. CPPR-87 are avail¬ 
able for public inspection in the Com¬ 
mission’s Public Document Room l7 7 
H Street NW.. Washington DC, and in 
the Monroe County Library System. 3700 
South Custer Road. Monroe, MI. 

Single copies of the construction per¬ 
mit may be obtained upon request ad- 
^essed to the U.S. Atomic Energy Corn- 
Son, Washington, D.C. 20545. Atten¬ 
tion: Deputy Director for Reactoi Pioj 
ects, Directorate of Licensing. 

Dated at Bethesda, Md., this 26th day 
of September 1972. 

For the Atomic Energy Commission. 

Roger S. Boyd. 

Assistant Director for Boiling 
Water Reactors, Directorate 
of Licensing. 


[Docket No. 50-267] 

PUBLIC SERVICE CO. OF COLORADO 

Order Extending Provisional Construc¬ 
tion Permit Completion Date 

By application dated September 12. 
1972, the Public Service Co. of Colorado 
requested an extension of the latest com¬ 
pletion date specified in Provisional Con¬ 
struction Permit No. CPPR-54. The 
permit authorizes the construction of a 
high temperature gas cooled nuclear re¬ 
actor, known as the Fort St. Vrain 
Nuclear Generating Station, at the ap¬ 
plicant’s site in Weld County, Colo, 
about V/ 2 miles northwest of Plattevillo. 
Colo. 
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Good cause having been shown for this 
extension pursuant to section 185 of the 
Atomic Energy Act of 1954, as amended, 
and § 50.55(b) of 10 CFR Part 50 of the 
Commission's regulations: It is hereby 
ordered. That the latest completion date 
specified in Provisional Construction 
Permit No. CPPR-54 is extended from 
October 31, 1972, to October 31, 1973. 

Dated at Bethesda, Md., this 26th day 
of September 1972. 

For the Atomic Energy Commission. 

A. Giambusso, 

Deputy Director for Reactor 
Projects , Directorate of 
Licensing. 

[FR Doc.72-16942 Piled 10-3-72;8:53 am] 


[Docket No. 50-259] 

TENNESSEE VALLEY AUTHORITY 

Order Extending Provisional Construc¬ 
tion Permit Completion Date 

By application dated August 25, 1972, 
and supplement thereto, dated Septem¬ 
ber 15, 1972, the Tennessee Valley Au¬ 
thority requested an extension of the 
latest completion date specified in Pro¬ 
visional Construction Permit No. CPPR- 
29. The permit authorizes the construc¬ 
tion of a single cycle, forced circulation, 
boiling water nuclear reactor, known as 
the Browns Ferry Nuclear Plant Unit No. 
1, on the Tennessee Valley Authority's 
site at Wheeler Lake, Limestone County, 
Ala., about 10 miles southwest of Athens, 
Ala. 

Good cause having been shown for this 
extension pursuant to section 185 of the 
Atomic Energy Act of 1954, as amended, 
and § 50.55(b) of 10 CFR Part 50 of the 
Commission’s regulations: It is hereby 
ordered, That the latest completion date 
specified in Provisional Construction 
Permit No. CPPR-29 is extended from 
December 31, 1972, to December 1, 1973. 

Dated at Bethesda, Md.. this 26th day 
of September 1972. 

For the Atomic Energy Commission. 

A. Giambusso, 

Deputy Director for Reactor 
Projects , Directorate of Li¬ 
censing. 

[FR Doc.72-16856 Filed 10-3-72;8:46 am] 


I Docket No. 60-260] 

TENNESSEE VALLEY AUTHORITY 

Order Extending Provisional 
Construction Permit Completion Date 

By application dated August 25, 1972, 
and supplement thereto, dated Septem¬ 
ber 15, 1972, the Tennessee Valley Au¬ 
thority requested an extension of the 
latest completion date specified in Pro¬ 
visional Construction Permit No. CPPR- 
30. The permit authorizes the construc¬ 
tion of a single cycle, forced circulation, 
boiling water nuclear reactor, known as 
the Browns Ferry Nuclear Plant Unit No. 
2. on the Tennessee Valley Authority’s 


site at Wheeler Lake, Limestone County, 
Ala., about 10 miles southwest of Athens, 
Ala. 

Good cause having been shown for this 
extension pursuant to section 185 of the 
Atomic Energy Act of 1954, as amended, 
and § 50.55(b) of 10 CFR Part 50 of the 
Commission’s regulations: It is hereby 
ordered , That the latest completion date 
specified in Provisional Construction 
Permit No. CPPR-30 is extended from 
July 15, 1973, to August 1, 1974. 

Dated at Bethesda. Md., this 26th day 
of September 1972. 

For the Atomic Energy Commission. 

A. Giambusso, 

Deputy Director for Reactor 
Projects , Directorate of Li¬ 
censing. 

[PR Doc.72-16857 Filed 10-3-72;8:46 am] 


(Docket No. 60-296] 

TENNESSEE VALLEY AUTHORITY 

Order Extending Provisional 
Construction Permit Completion Date 

By application dated August 25, 1972, 
and supplement thereto, dated Septem¬ 
ber 15, 1972, the Tennessee Valley Au¬ 
thority requested an extension of the 
latest completion date specified in Pro¬ 
visional Construction Permit No. CPPR- 
48. The permit authorizes the construc¬ 
tion of a single cycle, forced circulation, 
boiling water nuclear reactor, known as 
the Browns Ferry Nuclear Plant Unit No. 
3, on the Tennessee Valley Authority’s 
site at Wheeler Lake, Limestone County, 
Ala., about 10 miles southwest of Athens, 
Ala. 

Good cause having been shown for this 
extension pursuant to section 185 of the 
Atomic Energy Act of 1954, as amended, 
and § 50.55(b) of 10 CFR Part 50 of the 
Commission’s regulations: It is hereby 
ordered. That the latest completion date 
specified in Provisional Construction Per¬ 
mit No. CPPR-48 is extended from Octo¬ 
ber 1, 1972, to February 1, 1975. 

Dated at Bethesda, Md., this 26th day 
of September 1972. 

For the Atomic Energy Commission. 

A. Giambusso, 

Deputy Director for Reactor 
Projects t Directorate of 

Licensing. 

[FR Doc.72-16858 Filed 10-3-72;8:46 am] 


CIVIL AERONAUTICS BOARD 

[Docket No. 24603] 

CARIB WEST AIRWAYS, LTD. 

Notice of Hearing 

Notice is hereby given pursuant to 
the Federal Aviation Act of 1958, as 
amended, that a hearing in the above- 
entitled proceeding is assigned to be 
held on October 6, 1972, at 10 am. (local 
time) in Room 503, Universal Building, 


1825 Connecticut Avenue NW., Washing¬ 
ton, DC, before the undersigned Admin¬ 
istrative Law Judge. 

Dated at Washington, D.C., Septem¬ 
ber 29,1972. 

[seal] Louis W. Sornson, 

Administrative Law Judge. 

[FR Doc.72-16957 Filed 10-3-72:8:55 am] 

COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

CERTAIN COTTON TEXTILES AND COT¬ 
TON TEXTILE PRODUCTS PRO¬ 
DUCED OR MANUFACTURED IN 
HAITI 

Entry or Withdrawal From Warehouse 
for Consumption 

September 29, 1972. 
On November 3, 1971, the U.S. Gov¬ 
ernment, in furtherance of the objectives 
of. and under the terms of. the Long- 
Term Arrangement Regarding Interna¬ 
tional Trade in Cotton Textiles done at 
Geneva on February 9, 1962, concluded 
a comprehensive bilateral cotton textile 
agreement with the Government of Haiti 
concerning exports of cotton textiles and 
cotton textile products from Haiti to the 
United States over a 5-year period begin¬ 
ning on October 1, 1971, and extending 
through September 30, 1976. Among the 
provisions of the agreement are those 
establishing an aggregate limit for the 
64 categories, and within the aggregate 
limit specific limits on categories 39. 
53, and 54 for the second agreement 
year beginning October 1, 1972. 

There is published below a letter of 
September 29, 1972, from the chairman 
of the Committee for the Implementa¬ 
tion of Textile Agreements to the Com¬ 
missioner of Customs, directing that the 
amounts of cotton textile products in 
categories 39, 53. and 54 produced or 
manufactured in Haiti, which may be 
entered or withdrawn from warehouse 
for consumption in the United States for 
the 12-month period beginning Octo¬ 
ber 1, 1972, and extending through Sep¬ 
tember 30, 1973, be limited to the des¬ 
ignated levels. The letter published 
below and the actions pursuant thereto 
are not designed to implement all of the 
provisions of the bilateral agreement, but 
are designed to assist only in the imple¬ 
mentation of certain of its provisions. 

The bilateral agreement also estab¬ 
lished a consultation level for cotton 
textile products in category 51 for the 
first agreement year. Imports of cotton 
textile products in this category during 
the first half of the first agreement 
year, however, reached a level more than 
double that year’s consultation level. 
On April 25, 1972, the chairman of the 
Committee for the Implementation of 
Textile Agreements in a letter to the 
Commissioner of Customs prohibited 
further entry into the United States for 
consumption and withdrawal from 
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warehouse for consumption of cotton 
textile products in category 51 during 
the first agreement year. The U.S. Gov¬ 
ernment has requested consultations 
with the Government of Haiti concern¬ 
ing these overshipments. Pending the 
outcome of these consultations with the 
Government of Haiti, the U.S. Govern¬ 
ment has decided to extend the prohibi¬ 
tion against further imports in category 
51 to the second agreement year. The 
letter published below also implements 
this decision. 

Stanley Nehmer, 
Chairman, Committee for the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources, 

Committee for the Implementation of 
Textile Agreements 

September 29, 1972. 
Commissioner of Customs, 

Department of the Treasury, 

Washington, D C, 20226. 

Dear Mr. Commissioner: Under the terms 
of the Long-Term Arrangement Regarding 
International Trade in Cotton Textiles done 
at Geneva on February 9. 1962, pursuant to 
the bUateral cotton textile agreement of 
November 3, 1971, between the Governments 
of the United States and Haiti, and in ac¬ 
cordance with the procedures of Executive 
Order 11651 of March 3. 1972, you are di¬ 
rected to prohibit, effective October 1, 1972 
and for the 12-month period extending 
through September 30, 1973. entry Into the 
United States for consumption and with¬ 
drawal from warehouse for consumption of 
cotton textile products in Categories 39, 
63, and 54, produced or manufactured in 
Haiti, in excess of the following levels of 
restraint: 


12-month 
levels of 

Category restraint 

39_dozen pairs. _ 210, 000 

63 _dozen.- 19,702 

64 _do_ 31,500 


In carrying out this directive, entries of 
cotton textile products in Categories 39, 63. 
and 54, produced or manufactured in Haiti 
and which have been exported to the United 
States from Haiti prior to October 1, 1972, 
shall, to the extent of any unfilled balances, 
be charged against the levels of restraint 
established for such goods during the period 
October 1. 1971, through September 30, 1972. 
In the event that the levels of restraint es¬ 
tablished for such goods for that period have 
been exhausted by previous entries, such 
goods shall be subject to the levels set forth 
in this letter. 

The levels of restraint set forth above are 
subject to adjustment pursuant to the pro¬ 
visions of the bilateral agreement of No¬ 
vember 3, 1971, between Governments of the 
United States and Haiti which provide, in 
part, that within the aggregate limit, the 
limits of certain categories may be exceeded 
by not more than 5 percent; for the limited 
carryover of shortfalls in certain categories 
to the next agreement year; and for admin¬ 
istrative arrangements. Any appropriate ad¬ 
justments pursuant to the provisions of the 
bilateral agreement referred to above, will be 
made to you by further letter. 

The first paragraph of the directive of 
April 25, 1972 is amended, effective as soon 
as possible, to read as follows: 

Under the terms of the Long-Term Ar¬ 
rangement Regarding International Trade in 
Cotton Textiles done at Geneva on Febru¬ 


ary 9, 1962, pursuant to the bilateral cotton 
textile agreement of November 3, 1971, be¬ 
tween the Governments of the United States 
and Haiti, and in accordance with the pro¬ 
cedures of Executive Order 11651 of March 3, 
1972, you are directed to prohibit, effective 
upon publication of this letter in the Federal 
Register, and until further notice, entry 
into the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton textile products in Category 51, 
produced or manufactured in Haiti and which 
have been exported to the United States 
during the period beginning October 1, 1971, 
and extending through September 30, 1973. 

A detailed description of the categories in 
terms of T.S.U.S.A. numbers was published 
in the Federal Register on April 29, 1972 (37 
F.R.8802). 

In carrying out the above directions, entry 
into the United States for consumption shall 
be construed to include entry for consump¬ 
tion into the Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of Haiti and with respect to 
imports of cotton textiles and cotton tex¬ 
tile products from Haiti have been de¬ 
termined by the Committee for the 
Implementation of Textile Agreements to in¬ 
volve foreign affairs functions of the United 
States. Therefore, the directions to the Com¬ 
missioner of Customs, being necessary to 
the implementation of such actions, fall 
within the foreign affairs exception to the 
rule-making provisions of 5 UJ5.C. 553. This 
letter will be published in the Federal 
Register. 

Sincerely, 

Stanley Nehmer, 

Chairman, Committee for the Imple¬ 
mentation of Textile Agreements, 
and Deputy Assistant Secretary for 
Resources. 

IFR Doc.72-16974 Filed 10-3-72;8:56 am] 


CERTAIN COTTON TEXTILE PRODUCTS 
PRODUCED OR MANUFACTURED IN 
THE REPUBLIC OF KOREA 

Entry or Withdrawal From Warehouse 
for Consumption; Levels of Re¬ 
straint 

September 28, 1972. 
On January 6 , 1972, there was pub¬ 
lished in the Federal Register (37 F.R. 
161), a letter dated December 30. 1971, 
from the Chairman, President’s Cabinet 
Textile Advisory Committee, to the Com¬ 
missioner of Customs, establishing levels 
of restraint applicable to certain speci¬ 
fied categories of cotton textiles and cot¬ 
ton textile products produced or manu¬ 
factured in the Republic of Korea and 
exported to the United States during the 
9-month period beginning January 1, 
1972. As set forth in that letter, the levels 
of restraint are subject to adjustment 
pursuant to paragraph 6 of the bilateral 
cotton textile agreement of December 
30, 1971, as amended, between the Gov¬ 
ernments of the United States and the 
Republic of Korea, which provides that 
within the aggregate and applicable 
group limits, limits on certain categories 
may be exceeded by not more than five 
(5) percent. 

Accordingly, at the request of the Gov¬ 
ernment of the Republic of Korea and 
pursuant to the provision of the bilateral 
agreement referred to above, there is 


published below a letter of September 28, 
1972, from the Chainnan of the Com¬ 
mittee for the Implementation of Tex¬ 
tile Agreements to the Commissioner of 
Customs amending the level of restraint 
applicable to cotton textile products in 
Category 50 for the 9-month period 
which began on January 1, 1972. 

Stanley Nehmer. 
Chairman, Committee for the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

September 28, 1972. 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D.C. 20226. 

Dear Mr. Commissioner: On December 30, 

1971, the Chairman, President’s Cabinet Tex¬ 
tile Advisory Committee, directed you to 
prohibit entry during the 9-month period 
beginning January 1, 1972, of cotton textiles 
and cotton textile products in certain speci¬ 
fied categories, produced or manufactured in 
the Republic of Korea, in excess of desig¬ 
nated levels of restraint. The Chairman fur¬ 
ther advised you that the levels of restraint 
are subject to adjustment. 1 

Under the terms of the Long-Term Ar¬ 
rangement Regarding International Trade in 
Cotton Textiles done at Geneva on Febru¬ 
ary 9. 1962, pursuant to paragraph 0 of the 
bilateral cotton textile agreement of Decem¬ 
ber 30, 1971, as amended, between the Gov¬ 
ernments of the United States and the Re¬ 
public of Korea, and in accordance with the 
procedures of Executive Order 11651 of 
March 3, 1972, you are directed to amend, 
effective as soon as possible, the level of 
restraint established in the aforesaid direc¬ 
tive of Decemebr 30. 1971. for cotton textile 
products in Category 50 to 48,547 dozen for 
the 9-month period beginning January 1, 

1972. ^ 

The actions taken with respect to the Gov¬ 
ernment of the Republic of Korea and with 
respect to imports of cotton textiles and cot¬ 
ton textile products from the Republic of 
Korea have been determined by the Commit¬ 
tee for the Implementation of Textile Agree¬ 
ments to involve foreign affairs functions of 
the United States. Therefore, the directions 
to the Commissioner of Customs, being nec¬ 
essary to the implementation of such actions, 
fall within the foreign affairs exception to 
the rule-making provisions of 5 U.S.C. 553. 
This letter will be published in the Federal 
Register. 

Sincerely yours, 

Stanley Nehmer. 

Chairman, Committee for the Im¬ 
plementation of Textile Agree¬ 
ments, and Deputy Assistant 
Secretary for Resources. 

IFR Doc.72-16937 Filed 10-3-72;8:53 ami 


1 The term “adjustment” refers to those 
provisions of the bilateral cotton textile 
agreement of Dec. 30, 1971, between the Gov¬ 
ernments of the United States and the Re¬ 
public of Korea which provide in part that 
within the aggregate and applicable group 
limits, limits on certain categories may be 
exceeded by not more than five (5) percent; 
for limited carryover of shortfalls in certain 
categories to the next agreement year; and 
for administrative arrangements. 
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CERTAIN WOOL AND MANMADE 
FIBER TEXTILE PRODUCTS pro¬ 
duced OR MANUFACTURED IN 
THE REPUBLIC OF CHINA 

Entry or Withdrawal from Warehouse 
for Consumption 

September 29, 1972. 

On December 30, 1971, the United 
States Government concluded a compre¬ 
hensive bilateral wool and manmade fiber 
textile agreement with the Government 
of the Republic of China concerning ex¬ 
ports of wool and nianmade fiber tex¬ 
tiles from the Republic of China to the 
United States over a 5-year period be¬ 
ginning October 1, 1971, and extending 
through September 30, 1976. Among the 
provisions of the agreement are those 
establishing specific export limitations 
on Categories 116, 117, 211. 213, 216, 219. 
221, 222, 228, 232, 234, and 235 for the 
second agreement year beginning Octo¬ 
ber 1, 1972. The agreement also contains 
provisions for the establishing of con¬ 
sultation levels for those categories not 
having specific export limitations for 
the agreement year beginning October 1, 
1972. These consultation levels, except 
for the level established for Category 
224 which is controlled by the U.S. Gov¬ 
ernment, are initially to be controlled by 
the Government of the Republic of 
China. At a later date these other levels 
could be controlled by the U.S. Govern¬ 
ment like those categories having spe¬ 
cific export limitations. 

Accordingly, there is published below, 
a letter of September 28, 1972, from 
the Chairman of the Committee for 
the Implementation of Textile Agree¬ 
ments to the Commissioner of Customs, 
directing that the amounts of wool and 
manmade fiber textile products in the 
above categories produced or manufac¬ 
tured in the Republic of China which 
may be entered or withdrawn from ware¬ 
house for consumption in the United 
States for the 12-month period beginning 
October 1, 1972, and extending through 
September 30,1973, be limited to the des¬ 
ignated levels. The letter published 
below and the actions pursuant thereto 
are not designed to implement all of the 
provisions of the bilateral agreement, but 
are designed to assist only in the imple¬ 
mentation of certain of its provisions. 

Stanley Nehmer, 
Chairman , Committee for the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

Commissioner of Customs, 

Department of the Treasury, 

W ashing tori, D.C . 20226. 

September 29, 1972. 

Dear Mb. Commissioner: Under the pro¬ 
visions of the bilateral Wool and Manmade 
Fiber Textile Agreement of December 30, 
1971, between the Governments of the United 
States and the Republic of China and In ac¬ 
cordance with the procedures of Executive 
Order 11651 of March 3, 1972, you are directed 
to prohibit, effective October 1, 1972, and 
for the 12-month period extending through 


September 30, 1973, entry Into the United 
States for consumption and withdrawal from 
warehouse for consumption of wool textile 
products In Categories 116 and 117 and man¬ 
made fiber textile products In Categories 211, 
213, 216, 219, 221, 222, 224, 228, 232, 234, and 
235, produced or manufactured in the Re¬ 
public of China, in excess of the following 
12-month levels of restraint: 


12-month 
levels of 

Category Restraint 

116 ..-..lbs._ 828.718 

117 .do_ 517,949 

211_ do_ 701,923 

213 .do_7, 019, 231 

218 _ doe— 604,305 

219 .do_ 4,651,961 

221 -.-do_ 3,273,098 

222 .do_ 3.075.843 

224 1 . lbs— 8,833,333 

228 .doz— 376. 807 

232 .do_ 526, 848 

234 ..do_ 986, 931 

235 -do_ 1,432,543 


1 Consultation category—level established 
In accordance with provisions of paragraph 
3 of the wool and manmade fiber textile 
agreement with the Republic of China. 

In carrying out this directive, entries of 
wool and manmade fiber textile products in 
the above categories produced or manufac¬ 
tured In the Republic of China, which have 
been exported to the United State prior to 
October 1, 1972, shall, to the extent of any 
unfilled balances, be charged against the 
levels of restraint established for such goods 
during the period October 1, 1971, through 
September 30, 1972. In the event that the 
levels of restraint for that period have been 
exhausted by previous entries, such goods 
shall be subject to the levels set forth In 
this letter. 

The levels of restraint set forth above are 
subject to adjustment pursuant to the pro¬ 
visions of the bilateral agreement of Decem¬ 
ber 30, 1971, between the Governments of 
the United States and the Republic of China 
which provide in part that within the aggre¬ 
gate and applicable group limits, limits on 
certain categories may be exceeded by not 
more than 5 percent; for the limited carry¬ 
over of shortfalls in certain categories to 
the next agreement year; for limited inter- 
fiber flexibility between cotton textiles and 
manmade fiber textile products of the com¬ 
parable category; and for administrative ar¬ 
rangements. 

A detailed description of the wool and 
manmade fiber textile categories In terms of 
T.S.U.S.A. numbers and conversion factors 
were published in the Federal Register on 
April 29, 1972 (37 FR. 8802). 

In carrying out this directive, entry into 
the United States for consumption shall be 
construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Gov¬ 
ernment of the Republic of China and with 
respect to imports of wool and manmade fiber 
textile products from the Republic of China 
have been determined by the Committee for 
the Implementation of Textile Agreements 
to involve foreign affairs functions of the 
United States. Therefore, the directions to 
the Commissioner of Customs, being neces¬ 
sary to the implementation of such actions, 
fall within the foreign affairs exception to 
the rule-making provisions of 5 U.S.C. 553. 
This letter will be published in the Federal 
Register. 

Sincerely, 

Stanley Nehmer, 

Chairman, Committee for the Imple¬ 
mentation of Textile Agreements, 
and Deputy Assistant Secretary 
for Resources. 

[FR Doc.72-16973 Filed 10-3-72;8:56 amj 


CERTAIN WOOL AND MANMADE 

FIBER TEXTILE PRODUCTS PRO¬ 
DUCED OR MANUFACTURED IN 

THE REPUBLIC OF KOREA 

Entry or Withdrawal From Warehouse 
for Consumption 

September 28, 1972. 

On January 4, 1972, the U.S. Govern¬ 
ment concluded a comprehensive bilater¬ 
al wool and manmade fiber textile agree¬ 
ment with the Government of the Repub¬ 
lic of Korea concerning exports of wool 
and manmade fiber textiles from the Re¬ 
public of Korea to the United States over 
a 5-year period beginning October 1, 

1971, and extending through September 
30, 1976. Among the provisions of the 
agreement are those establishing export 
limitations for the second agreement 
year beginning October 1, 1972, on wool 
textile products in Categories 104 and 
120; manmade fiber textile products in 
Categories 200-205 and 241-243, as a 
group, as well as on the nine individual 
categories within the group; manmade 
fiber textile products in Categories 206- 
213. as a group, as well as the eight in¬ 
dividual categories within the group; 
and manmade fiber textile products in 
Categories 214-240, as a group, as well 
as the 27 individual categories within 
that group. 

Accordingly, there is published below 
a letter of September 28, 1972, from the 
Chairman of the Committee for the Im¬ 
plementation of Textile Agreements to 
the Commissioner of Customs directing 
that the amounts of wool and manmade 
fiber textile products in the above cate¬ 
gories produced or manufactured in the 
Republic of Korea which may be entered 
or withdrawn from warehouse for con¬ 
sumption in the United States for the 
12-month period beginning October 1, 

1972, and extending through Septem¬ 
ber 30, 1973, be limited to the designated 
levels. The letter published below and 
the actions pursuant thereto are not de¬ 
signed to implement all of the provisions 
of the bilateral agreement, but are de¬ 
signed to assist only in the implementa¬ 
tion of certain of its provisions. 

Stanley Nehmer, 
Chairman, Committee for the 
Implementation of Textile 
Agreements, and Deputy As¬ 
sistant Secretary for Re¬ 
sources. 

Committee for the Implementation of 
Textile Agreements 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D.C. 20226. 

September 28, 1972. 

Dear Mr. Commissioner: Under the pro¬ 
visions of the bilateral Wool and Manmade 
Fiber Textile Agreement of January 4, 1972, 
between the Governments of the United 
States and the Republic of Korea and in ac¬ 
cordance with the procedures of Executive 
Order 11651 of March 3, 1972. you are di¬ 
rected to prohibit, effective October 1, 1972, 
and for the 12-month period extending 
through September 30, 1973, entry into the 
United States for consumption and with¬ 
drawal from warehouse for consumption, of 
wool textile products in Categories 104 and 
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120; manmade fiber textile products In Cate¬ 
gories 200-205 and 241-243, as a group, and 
the nine constituent categories comprising 
that group; Categories 206-213, as a group, 
and the eight constituent categories com¬ 
prising that group; and Categories 214-240, 
as a group, and the 27 constituent categories 
comprising that group, in excess of the fol¬ 
lowing 12-month levels of restraint: 


12-month 
level of 

Category restraint 

104_square yards._ 1,520,959 

120_-_pieces.. 317,275 

200-205 and_square yards 

241-243 equivalent.. 34, 676, 300 

200 1 _pounds.- 1,709,402 

201 1 _do_ 96, 339 

202 1 _do_— 2, 586, 207 

203'_do_ 147,059 

204*_do_ 121.359 

205*_do- 142.450 

241 *_square feet-- 4, 545,455 

242* _pounds.- 128,205 

243* -_do_ 256,410 

206-213 _square yards 

equivalent.- 17, 488, 600 

206 *_-_square yards.- 500, 000 

207 *_do_ 500, 000 

208 * -_do_ 8, 000, 000 

209 * -_do_ 500, 000 

210 *_- do - 500, 000 

211 _pounds.- 1,856.144 

212 *_square yards._ 500, 000 

213 *_pounds._ 89, 744 

214-240_square yards 

equivalent— 323,122,100 

214 *_dozen pairs.- 198,300 

215 *_do_ 163, 043 

216 -_-_dozen.- 126,332 

217 i_do_ 8, 661 

218*_do_ 552,486 

219 -_-_do_ 3,461,231 

220 1 _do_ 28,090 

221 -_do_ 2, 375, 095 

Part 222 (excluding 

T8.U.S.A. No. 

380.0428 and 

380.8165) _do- 678,513 

223 *_do_ 468, 750 

224/part 222 (only 

T.S.U.8.A. No. 

380.0428 and 

380.8165) *_pounds.- 4,230,769 

225 1 _-_dozen.. 73, 684 

226 *_do_ 210, 843 

227* _pounds.. 44,872 

228 _dozen.. 650, 002 

229 _._---dO_--- 652, 663 

230 1 _do_ 14, 349 

231 *_do_ 6,863 

232 *_do_ 6. 736 

233 1 _do_ 16, 432 

234 _do_ 3, 260, 588 

235 _do_ 1, 206. 451 

236 1 _ do- 19, 663 

237 1 _numbers.. 84, 444 

238 _dozen.. 161, 798 

239 1 _do_ 31. 250 

240 *_pounds. _ 689,103 


* Consultation categories—levels estab¬ 
lished In accordance with provisions of para¬ 
graph 3 of the wool and manmade fiber tex¬ 
tile agreement with the Republic of Korea. 

In carrying out this directive, entries of 
wool and manmade fiber textile products in 
the above categories, produced or manu¬ 
factured in the Republic of Korea, which 
have been exported to the United States prior 
to October 1, 1972, shall, to the extent of any 
unfilled balances be charged against the 
levels of restraint established for such goods 
during the period October 1, 1971, through 


September 30, 1972. In the event that the 
levels of restraint for that period have been 
exhausted by previous entries, such goods 
shall be subject to the levels set forth in this 
letter. 

The levels of restraint set forth above are 
subject to adjustment pursuant to the pro¬ 
visions of the bilateral agreement of Janu¬ 
ary 4. 1972, between the Governments of the 
United States and the Republic of Korea 
which provide in part that within the ag¬ 
gregate and applicable group limits, limits 
on certain categories may be exceeded by 
not more than 5 percent; for the limited 
carryover of shortfalls in certain categories 
to the next agreement year; for limited inter- 
fiber flexibility between cotton textiles and 
manmade fiber textile products of the com¬ 
parable category; and for administrative 
arrangements. 

A detailed description of the wool and 
manmade fiber textile categories in terms of 

T. S.UJ3.A. numbers and conversion factors 
was published in the Federal Register on 
April 29, 1972 (37 FJt. 8802). 

In carrying out this directive, entry into 
the United States for consumption shall be 
construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Gov¬ 
ernment of the Republic of Korea and with 
respect to imports of wool and manmade 
fiber textile products from the Republic of 
Korea have been determined by the Commit¬ 
tee for the Implementation of Textile Agree¬ 
ments to involve foreign affairs functions of 
the United States. Therefore, the directions 
to the Commissioner of Customs, being nec¬ 
essary to the implementation of such ac¬ 
tions, fall within the foreign affairs excep¬ 
tion to the rule-making provisions of 5 

U. S.C. 553. This letter will be published in 
the Federal Register. 

Sincerely. 

Stanley Nehmer, 

Chairman, Committee for the Im¬ 
plementation of Textile Agree¬ 
ments, and Deputy Assistant Sec¬ 
retary for Resources. 

[FR Doc.72-16936 Filed 10-3-72;8:53 am] 

ENVIRONMENTAL PROTECTION 
AGENCY 

AMERICAN CYANAMID CO. 

Notice of Filing of Petition Regarding 
Pesticide Chemicals 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act (sec. 
408(d)(1), 68 Stat. 512; 21 U.S.C. 346a 
(d)(1)), notice is given that a petition 
(PP 3F1301) has been filed by American 
Cyanamid Co., Post Office Box 400, 
Princeton, NJ 08540, proposing establish¬ 
ment of a tolerance (40 CFR Part 180) 
for combined residues of the insecticide 
dimethoate (0,0-dimethyl S-(N-methyl- 
carbamoylmethyl) phosphorodithioate) 
including its oxygen analog O.O- 
dimethyl S-(N-methylcarbamoylmethyl) 
phosphorothioate in or on the raw agri¬ 
cultural commodity grapes at 1 part per 
million. 

The analytical method proposed in the 
petition for determining residues of the 
insecticide is a gas-liquid chromato¬ 
graphic procedure using a flame photo¬ 


metric detector equipped with a phos¬ 
phorus filter (526 nanometers). 

Dated: September 25, 1972. 

Edwin L. Johnson, 
Acting Deputy Assistant Admin¬ 
istrator for Pesticides Pro¬ 
grams . 

(FR Doc.72-16948 Filed 10-3-72;8:54 am] 


ETHYL 4-CMETH YLTHIO)-m-TOLYL 
ISOPROPYLPHOSPHORAMIDATE 

Notice of Establishment of Temporary 
Tolerances 

Chemagro Corp., Post Office Box 4913, 
Kansas City, MO 64120, submitted a pe¬ 
tition (PP 1G1168) requesting establish¬ 
ment of temporary tolerances for com¬ 
bined residues of the nematocide ethyl 
4- (methylthio) -m-tolyl isopropylphos- 
phoramidate and its cholinesterase-in¬ 
hibiting metabolites in or on pineapple 
forage at 1 part per million and pine¬ 
apples at 0.04 part per million. 

It has been determined that temporary 
tolerances on pineapple forage at 1 part 
per million and on pineapples at 0.04 
part per million (negligible residue) are 
safe and will protect the public health. 
It has also been determined that the 
0.04 part per million temporary toler¬ 
ance on pineapples is a negligible residue. 
They are therefore established as re¬ 
quested on condition that the nematocide 
be used in accordance with the tempo¬ 
rary permits being issued concurrently 
by the Environmental Protection Agency 
and which provide for distribution under 
the Chemagro Corp. name. 

These temporary tolerances expire 
September 25, 1973. 

This action is being taken pursuant 
to provisions of the Federal Food, Drug, 
and Cosmetic Act (sec. 408(j), 68 Stat. 
516; 21 U.S.C. 346a(j)), the authority 
transferred to the Administrator of the 
Environmental Protection Agency (35 
F.R. 15623) , and the authority delegated 
by the Administrator to the Deputy As¬ 
sistant Administrator for Pesticides Pro¬ 
grams (36 FE. 9038). 

Dated: September 25, 1972. 

Edwin L. Johnson. 

Acting Deputy Assistant Ad¬ 
ministrator for Pesticides Pro¬ 
grams. 

[FR Doc.72-16947 Filed 10-3-72; 8:54 amj 


UNIROYAL CHEMICAL 

Notice of Filing of Petition Regarding 
Pesticide Chemical 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 408 
(d)(1), 68 Stat. 512; 21 U.S.C. 346a(d) 
(1)), notice is given that a petition (PP 
3F1305) has been filed by Uniroyal 
Chemical, Division of Uniroyal, Inc., 
Bethany, Conn. 06525, proposing to in¬ 
crease the established 3 parts per million 
tolerance (40 CFR Part 180) for residues 
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of the insecticide 2-(p-*er*-butylphe- 
noxy) cyclohexyl 2-propynyl sulfite in or 
on'the raw agricultural commodity 
plums (fresh prunes) to 7 parts per 

ini The n analytical method proposed in the 
petition for determining residues of the 
Insecticide is gas chromatography using 
a sulfur detector. 

Dated: September 25. 1972. 

Edwin L. Johnson, 
Acting Deputy Assistant Ad¬ 
ministrator for Pesticides 
Programs. 

(FR Doc.72-16949 Filed 10-3-72:8:54 am] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[Report 615] 

COMMON CARRIER SERVICES 
INFORMATION 1 

Domestic Public Radio Services 

Applications Accepted for Filing r 

September 25, 1972. 

Pursuant to §§ 1.227(b) (3) and 21.30 
<b> of the Commission’s rules, an appli¬ 
cation, in order to be considered with 
any domestic public radio services ap¬ 
plication appealing on the attached list, 
must be substantially complete and 
tendered for filing by whichever date 
is earlier: (a) The close of business one 
business day preceding the day on which 
the Commission takes action on the pre¬ 
viously filed application: or (b) within 
60 days after the date of the public notice 
listing the first prior filed application 
(with which subsequent applications are 
in conflict) as having been accepted for 
filing. An application which is subse¬ 
quently amended by a major change will 
be considered to be a newly filed applica¬ 
tion. It is to be noted that the cutoff 
dates are set forth in the alternative— 
applications will be entitled to considera¬ 
tion with those listed in the appendix 
below if filed by the end of the 60 day 
period, only if the Commission has not 
acted upon the application by that time 
pursuant to the first alternative earlier 
date. The mutual exclusivity rights of a 
new application are governed by the ear¬ 
liest action with respect to any one of 
the earlier filed conflicting applications. 


‘All applications listed in the appendix 
below are subject to further consideration 
and review and may be returned and/or dis¬ 
missed If not found to be In accordance with 
the Commission’s rules, regulations, and 
other requirements. 

-The above alternative cutoff rules apply 
to those applications listed in the appendix 
below as having been accepted in Domestio 
Public Land Mobile Radio, Rural Radio, 
Point-to-Point Microwave Radio and Local 
Television Transmission Services (Part 21 of 
the rides). 


The attention of any party in interest 
desiring to file pleadings pursuant to sec¬ 
tion 309 of the Communications Act of 
1934, as amended, concerning any domes¬ 
tic public radio services application ac¬ 
cepted for filing, is directed to § 21.27 of 
the Commission’s rules for provisions 


governing the time for filing and other 
requirements relating to such pleadings. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary . 


Appendix 

Applications Accepted roa Filing 


DOMESTIC PUBLIC LAND MOBILE RADIO SERVICE 

8265-C2-P-72 — The Diamond State Telephone Co. (KGA471), replace transmitter operating 
on 157.83 and 158.04 MHz test located at 901 Tatnall Street, Wilmington, DE. 

1704— C2-P-73 — The Mountain States Telephone & Telegraph Co. (KOA795), change the 
antenna system for test facilities operating on 157.86, 157.92, 157.98, and 158.01 MHz at 
285 Second Avenue, Yuma, AZ. 

1705- C2-P-73—Mutual Telephone Co. (New), for a new 2-way station to be located at 
1 mile east of Sioux Center, Iowa, to operate on 152.570 MHz. 

1741- C2-P-AL-73—Mobilfone, consent to assignment of license from Communications 
Industries, Inc., doing business as Mobilfone, Assignor, to: Ralph C. Parker, doing business 
as Ratel Communications Co., Assignee. 

1742- C2-P-(2) -73—Pacific Northwest Bell Telephone Co. (KOA732), for additional facili¬ 
ties to operation 454.375 and 454.450 MHz at a new site described as location No. 3: 
1708 East Pike Street, Seattle, WA, and operate on 459.375 and 459.450 MHz test at 
1200 Third Avenue, Seattle, WA. 

1743- C2-P-73 — Lafayette Radlofone (New), for a new 2-way station to be located at 1302 
Maude Street, Abbeville, La., to operate on 454.150 MHz. 

1744- C2-P—(3)—73 — Massachusetts-Connecticut Mobile Telephone Co. (KCC803), for addi¬ 
tional facilities to operate on 454.225 and 454.250 MHz at a new site described as location 
No. 4: Glastonbury, Conn., and to operate on 454.275 MHz at another new site described 
as location No. 5: 750 Main Street, Hartford, CT. 

1745- C2-MP-73—Zlpcall (KTS212), replace transmitter operating on 35.22 MHz at the 
end of Tower Road. Fall River, Mass. 

1746- C2-P-73—Mahaffey Message Relay (KDT223), change the antenna system and re¬ 
locate facilities operating on 152.090 MHz to 305 South Bellevue, Memphis, TN, location 
No. 1. 

1763- C2-P-(2)-73—The Bell Telephone Co. of Pennsylvania (KGA475), change the antenna 
system operating on 152.510 and 152.540 MHz at 3.5 miles northwest of Enola, Pa. 

1764- C2—P-73 — B. & C. Mobile Communications, Inc. (New), for a new 2-way station to be 
located on U.S. Highway No. 287, near Lamar, Colo., to operate on 152.030 MHz. 

1765- C2-P-73 — Industrial Communications Systems, Inc. (KSV926), for additional facul¬ 
ties to operate on’ 158.700 MHz at 3.5 miles north-northeast of Malibu, Calif. 

1766- C2-P-73 — Auto Phone Service (KIB384), for additional facilities to operate on 454.125 
MHz at 250 North Orange Avenue. Orlando, FL. 

1782- C2-P-73 — Tel-Illinois, Inc. (New), for a new 1-way station to be located at Alton Box 
Board Building, Alton, Ill., to operate on 158.700 MHz. 

1783- C2-P-73—Same as above except to be located at St. Johns Orphanage, Belleville, Ill. 
1906-C2-MP-73 — Zlpcall (KTS213), replace transmitter operating on 35.22 MHz at 274 Page 

Street, Avon, MA. 

Informative: Pursuant to S 21.15(c) (5) of the Commission’s rules, all applicants applying 
for new site locations for stations in the Domestic Public Radio Services should include 
in their applications, a statement concerning the availability of the sites and, if not owned 
by the applicant, the terms of (or copy of) any agreements for the use of the sites and free 
access to the station faclUties. 


rural radio service 

1706- C1-P-73—Duratronics, Inc. (New), for a new central office fixed station to be located 
3 miles north of Grand Marais, Minn., to operate on’ 152.780 and 152.810 MHz. 

1707- C2-P-73—SawblU Canoe Outfitters, Inc. (New), for a new rural subscriber station to 
operate on 158.070 MHz at Southern Tip of Sawbill Lake, Minn. 

1708- C2-P-73—HoweU Pomeroy Skoglung (New), for a new rural subscriber station to 
operate on' 158.040 MHz at the Southern Tip of Greenwood Lake. Minn. 

Informative: Pursuant to § 21.15(c) (5) of the Commission’s rules, all applicants applying 
for new site locations for stations in the Domestic Public Radio Services should Include 
in their applications, a statement concerning the avaUabUity of the sites, and, if not owned 
by the applicant, the terms of (or copy of) any agreements for the use of the sites and free 
access to the station facilities. 

point-to-point microwave radio service 

1698- C1-P-73—Southern Bell Telephone & Telegraph Co. (New), Terminal Building, Harts- 
field Airport, Atlanta, Ga. (latitude 33°39'10" N., longitude 84°25’34" W.) C.P. for a new 
station on frequency 2176.8V MHz toward Hampton, Ga. 

1699- C1-P-73—Same (New), FAA Air Traffic Control Center, Hampton. Ga. (latitude 
33°22’47" N., longitude 84°17'49" W.) C.P. for a new station on frequency 2126.8V MHz 
toward Hartsfield Airport, Atlanta, Ga. 
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NOTICES 


POINT-TO-POINT MICROWAVE RADIO SERVICE—COIltimiCd 

1826-C1-P-73—Same (KJA59). corner of Lake Avenue and Orange Street, Groveland, Fla. 
(latitude 28*33'35" N., longitude 81 •51*25" W.) C.P. to change antenna system on fre¬ 
quencies 6404.8V and 6286.2V MHz toward Leesburg, Ha.; frequencies 6256.5V and 6375.2V 
MHz toward Dade City. Fla. 

Correction 

12G0-C1—P-73—Pacific Northwest Bell Telephone Co. (New), correct to read: C.P. for a 
new station on frequency 2115.2V MHz toward Condor, Oreg. via Passive Reflector. (Report 
No. 612, dated Sept. 5. 1972.) 

(FR Doc.72-16715 Filed 10-3-72;8:55 am) 


FEDERAL COUNCIL FOR SCIENCE 
AND TECHNOLOGY 

COMMITTEE ON FEDERAL 
LABORATORIES 

Notice of Meeting 

Pursuant to Executive Order 11671, 
notice is hereby given of a meeting of the 
Committee on Federal Laboratories to be 
held in Lecture Room B at the National 
Bureau of Standards, Administration 
Building, Gaithersburg, Md.. from 9 a.m. 
to 5 p.m. on October 12 and from 9 a.m. 
to 12 m. on October 13, 1972. 

The purpose of the Committee, which 
was established by Executive Order 10807 
in 1959 as a standing Committee of the 
Federal Council for Science and Technol¬ 
ogy, is to provide a forum for the con¬ 
sideration of administrative policies and 
procedures relating to Federal research 
and development activities and to make 
pertinent recommendations concerning 
same. 

The Committee is composed of a Steer¬ 
ing Group made up of approximately 15 
scientist-administrator members and ob¬ 
servers from Federal agencies in the 
Washington, D.C., area and 30 directors 
and deputy directors of Federal labora¬ 
tories and federally related research con¬ 
tract centers located throughout the 
country. 

The agenda for the meeting on October 
12 will consist of a review and discussion 
of recent developments and areas of pro¬ 
gram emphasis having particular rele¬ 
vance to the current missions and activi¬ 
ties of the Federal laboratories. The 
morning of October 13 will be devoted to 
small group discussion and consideration 
of appropriate areas for Committee study 
and analysis during the coming year. 

A limited number of seats will be 
available to the public and the press. 
Persons desiring to attend the meeting 
should contact Mr. George E. Auman, 
Executive Secretary, Committee on Fed¬ 
eral Laboratories. National Bureau of 
Standards, Washington, D.C. 20234, tele¬ 
phone 301-921-2441. 

Dated: September 29, 1972. 

Lawrence Goldmuntz. 

Executive Secretary , Federal 
Council for Science and Tech¬ 
nology. 

(FR Doc.72-16953 Filed 10-3-72.8:54 am] 


FEDERAL POWER COMMISSION 

(Docket No. CS72-302, etc.] 

PETRODYNAMICS, INC., ET AL. 

Notice of Applications for “Small 
Producer” Certificates 1 

September 27,1972. 

Take notice that each of the Appli¬ 
cants listed herein has filed an applica¬ 
tion pursuant to section 7(c) of the Nat¬ 
ural Gas Act and § 157.40 of the regula¬ 
tions thereunder for a “small producer’* 
certificate of public convenience and 
necessity authorizing the sale for re¬ 
sale and delivery of natural gas in inter¬ 
state commerce, all as more fully set 
forth in the applications which are on 
file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before Octo¬ 
ber 24, 1972, file with the Federal Powder 
Commission, Washington, D.C. 20426, 
petitions to intervene or protests in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to partic¬ 
ipate as a party in any hearing therein 
must file petitions to intervene in ac¬ 
cordance with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
all applications in w r hich no petition to 
intervene is filed within the time re¬ 
quired herein if the Commission on its 
own review of the matter believes that a 
grant of the certificates is required by 
the public convenience and necessity. 
Where a petition for leave to intervene 
is timely filed, or where the Commission 
on its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 


1 This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


Under the procedure herein provided 
for, unless other is? advised, it will be 
unnecessai-y for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 


Docket DAte Name of applicant 

No. filed 


CS72-302 * 1 . 

CS73 202... 
C373-203... 

CS73 304... 

CS73-205... 

CS73-206... 

CS73-207... 

CS73 20S__. 

CS73 209— 

CS73-210... 

CS73-211... 


CS73 212... 

CS73213... 

CS73--214. . . 

CS73 215... 
CS73 210... 

CS73 217... 

CS73-218... 

CS73 219_ 

CS73 220... 

CS73 221... 


CS73 222... 


CS73 223... 


CS73 224... 

CS73 225... 

C873-22G... 


CS73-227... 

CS73-22S... 


9-15-72 

9- 6-72 

8- 11-72 

9- 11-72 
9-12-72 
9-12-72 
9 12*72 
9-12-72 
9-12-72 
0-12-72 
9-12-72 


9-14-72 

9-11-72 

9-11-72 

9-14-72 

9-14-72 

9-18-72 

9 14-72 

9 15-73 
0-15-72 

9 15-72 

9-15-72 

9-15-72 

9-15-72 

9-15-72 


9-15-72 


9-21-72 

9-21-72 


Petro Dynamics, Inc.. Pest 
Office Box 10000, Aiuaiillr, 

TX 79106. 

K-Sam Oil Co., Post Office 
Box 1196. Kilgore. TX 7.V>T>. 

Lora B. McAlnin (Operate 
ot al.. 5700 Waltham Ate.. 

Fort Worth, TX 76133. 

James 1C. Anderson. H 16 Rld e . 
cf the Southwest . Midland 
Tex. 79701. 

Dennis O'Connor. 400 Vicioria 
Bank A Trust Bldg., Victoria 
Tex. 77'*01 : 

Tom O'Connor, 400 Victoria 
Bank A Trust Bldg., Victor!*. 
Tex. 1 7901. 

D. H. Braman, Jr.. 400 Victoria 
Bnnk A Trust Bldg., Victoria. 
Tex. 77901. 

UAL Operating Co.. Pa«t 
Office Box 10161, AiuariUn, 

TX 79106. 

Chare Oil Co., Inc.. 313 Wash¬ 
ington, BE., Albmiucrqii*, 

NM 87108. 

Gemini Explorations, Inc., Post 
Olfice Box 1224, Homo■, LA 
71201. 

James F. O’Connell and Terry 
L. Brown, doing btisiiie.<* as 
O’CoimeUand Brown, Post 
Office Box 7006, Amarillo, TX 
79109. 

Mrs. Mary Key Henley. Post 
Office Box 293, Dallas, TX 
75221. 

T. L. Bates Estate. 1515 
Broadway, Now York, N V 
10036. 

Mustang Exploration Co.. Inc., 
Poet Office Box 272, Louise, 
TX 77155. 

Birch LOO Co.. 140 Broad wav, 
New York, NY 10095. 

Dallas Resources, Inc. et al.. 

900 Empire Life Bldg.. Dallas, 
Tex. 75201. 

Loco (las Exploration. Inc., 

830 Denver Club Bldg., 
Denver, Colo. 8021 r*. 

Pacific Lighting Exploration 
Co., 720 West 8th St,, 

Los Angeles, CA 90017. 

Nancy Key Burton, 511 East 
Austin, Marshall. TX 7M70. 

Special CORAL 1972 I>riUing 
Venture 1,1818 Guaranty 
Bank Piuza, Corpus Chrtsti, 
TX 78401. 

Special CORAL 1972 Drilllnt: 
venture II, 1818 Guaranty 
Bank Plaza, Corpus Christl, 
TX 78101. 

Special Si-ctirity 1972 Drilling 
Venture, 1818 Guaranty Punk 
Plana, Corpus Christ!. TX 
78101. 

Special MAE 1972 Drilling 
Venture, 1818 Guaranty Bank 
Plaza, Corpus Christ!. TX 

Special* GOE 1972 Drilling , 
Venture. 1818 Guaranty Bank 
Plata, Corpus Christ! TX 
78401. 

Special RADWTKM 1972 Drill¬ 
ing Venture, 1818 Guaranty 
Bank Plaza, Corpus Christi, 
TX 78401. .. , 

Geo Resources Drilling Fund— 
1972 Annual Program. IMS 
Guaranty Bunk Plaza, Lurpus 
ChrisU. TX 78401. 

Harold D. Powell, Box 114A, 
Levelland, TX # 

Sunlund Refining Corp., 1 ost 
Office Box 1512, Fresno, t A 
93710. 


1 Applicant proposes to amend its small producer cer¬ 
tificate to include the Interests of Borneo Gas, Inc. 

(FR Doc.72-16755 Filed 10-3-72:8:45 am] 
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(Docket Nos. CI73-136. CI73-146, C 173-156) 

CITIES SERVICE OIL CO. ET AL. 
Further Notice of Applications 

September 29. 1972. 


Take notice that on August 25, 1972, 
in Docket No. CI73-130 Cities Service Oil 
Co., Post Office Box 300, Tulsa, OK 74102; 
on August 31, 1972, in Docket No. CI73- 
148 Continental Oil Co.. 1300 Main 
Street, Houston, TX 77001; and on Au¬ 
gust 31, 1972, in Docket No. CI73-156 
Getty Oil Co.. Post Office Box 1404, 
Houston, TX 77001, filed applications 
pursuant to section 7(c) of the Natural 
Gas Act for certificates of public con¬ 
venience and necessity authorizing sales 
for resale of natural gas in interstate 
commerce to Tennessee Gas Pipeline Co., 
a division of Tenneco. Inc. (Tennessee), 
from Block 77, East Cameron Block 89 
Field, offshore Louisiana, all as more 
fully set forth in the applications which 
are on file with the Commission and open 
to public inspection. 1 

Applicants seek authorization to sell 
75 percent of their interest in the natural 
gas produced from Block 77 to Tennessee. 
Pursuant to their contracts with Ten¬ 
nessee, Applicants will have the right to 
require Tennessee to transport to a 
mutually agreeable point on Tennessee's 
onshore pipeline system the 25 percent 
interest in the production from said block 
which they have retained for themselves. 
The contracts provide further that if 
Applicants fail to elect to have such re¬ 
tained reserves transported by Tennessee 
within 3 years from July 25, 1972, said 
reserves will be committed to Tennessee. 

The subject contracts provide for an 
initial rate of 35 cents per McX at 
15.025 p.si.a.; however. Cities Service 
Oil Co. and Continental Oil Co. have 
agreed to accept a certificate conditioned 
to the applicable area rate as established 
in Opinion No. 598 of 26 cents. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before October 
18, 1972, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro- 
£^? r€ . ( f l 8 CFR 1.8 or 1.10). All protests 
nled with the Commission will be con¬ 
sidered by it in determining the appro- 
pnate action to be taken but will not 
serve to make the Protestants parties to 
f ne Proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
tberem must file a petition to intervene 

nLfo rdance ^ the Commission’s 
non? Persons who have heretofore filed 
petitions to intervene need not file again. 


) Docket No. CP73-62J 

EL PASO NATURAL GAS CO. 

Notice of Application 

September 28, 1972. 

Take notice that on September 1, 
1972, El Paso Natural Gas Co. (Appli¬ 
cant) , Box 1492, El Paso, TX 79978, filed 
in Docket No. CP73-62 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon certain meter station and pipe¬ 
line facilities located on its Southern 
Division System in Maricopa County, 
Ariz., ail as set forth in the application 
on file with the Commission and open to 
public inspection. 

Applicant states that by Commission 
order issued January 11, 1944, in Docket 
No. G-288 (4 FPC 486) it w r as author¬ 
ized, inter alia, to continue operation of 
the Phoenix Powerplant meter station, 
approximately 0.392 mile of 12% inch 
O.D. pipeline and approximately 0.041 
mile of 10% inch OX), pipeline located 
on its Southern Division System in 
Maricopa County, Ariz. Such' facilities 
were utilized to transport, measure, and 
deliver natural gas on a direct sale basis 
to Central Arizona Light & Pow T er Co. 
(Central) for use as fuel in its Phoenix 
Powerplant. El Paso proposes to 
abandon such metering and pipeline fa¬ 
cilities by transfer, without cost, to Ari¬ 
zona Public Service Co. (APS), successor 
in interest to Central, 

Applicant states that the meter station 
and pipeline facilities proposed to be 
abandoned are located, except for ap¬ 
proximately 100 feet of the 12% inch 
O.D. pipeline, within the boundaries of 
the powerplant yard. The proposed 
abandonment will eliminate Applicant’s 
need to own, maintain, and operate the 
subject facilities within the boundaries 
of the powerplant yard and will permit 
APS’ use as may be necessary in the 
operation of its powerplant facilities. 

Applicant states that no interruption, 
reduction, termination, or change in 
natural gas service presently rendered by 
it to APS or to any of its or APS’ cus¬ 
tomers will result upon effectuation of 
the proposed abandonment. Applicant 
states the facilities will be abandoned 
in place for transfer, without cost, to 
APS. 


Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that permis¬ 
sion and approval for the proposed aban¬ 
donment are required by the public con¬ 
venience and necessity. If a petition for 
leave to intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, fur¬ 
ther notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc.72-16866 Filed 10-3-72:8:46 am) 


[Docket No. CP73-69) 

GREAT LAKES GAS TRANSMISSION 
CO. 

Notice of Application 


Kenneth F. Plumb, 
Secretary. 

IFR Doc. 72-16938 Filed 10-3-72;8:53 am) 

wid^n^*^ ti0nS iU Docket Nos - CI73-136 
Scot in . wer ® P^vlously noticed on 
and th!’ \ 2 .' 1x1 Docket No. G-2629, et al., 
wxa nrf J* PP lCation 111 Docket No. CI73-148 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
24, 1972, file with the Federal Pow ? er 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’ s rul es of practice and pro¬ 
cedure <18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person w r ishing to become a party 
to a proceeding or to participate as a 


^ yj'wwMwii in jLKXJKet no. CI73-148 P ai *ly to an y hearing therein must file 
on ****• 27 ’ 1972 ‘ ^ a petitton to intervene in accordance 
No. 0 - 4424 . et ai. with the Commission's rules. 


September 28, 1972. 

Take notice that on September 12. 
1972, Great Lakes Gas Transmission Co. 
(Applicant), One Woodward Avenue, De¬ 
troit, MI 48226, filed in Docket No. CP73- 
69 an application pursuant to section 7 
<c) of the Natural Gas Act for a certifi¬ 
cate of public convenience and necessity 
authorizing Applicant to exchange by 
means of existing facilities, natural* gas 
with Northern Natural Gas Co. (North¬ 
ern) and Michigan Wisconsin Pipe Line 
Co. (Michigan Wisconsin), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Applicant states that it has entered 
into an agreement, dated July 15. 1972 
with Northern and Michigan Wisconsin 
whereby Applicant will deliver not less 
than 25,000 Mcf of natural gas per day 
to Northern at existing points of inter¬ 
connection near Carlton and Grand Rap¬ 
ids, Minn. Northern will concurrently re¬ 
deliver equivalent volumes to Applicant, 
in whole or in part, at either or both of 
the existing Wakefield, Mich., intercon¬ 
nection with Applicant or to Michigan 
Wisconsin for the account of Applicant 
at the existing Janesville, Wis.. inter¬ 
connection. The exchange agreement. 
Applicant states, is for a basic term of 1 
year and thereafter until canceled by any 
party on 6 months’ written notice. 

The application indicates that the pro¬ 
posed exchange recognizes that Appli¬ 
cant’s system has capability to transport 
gas to the Carlton interconnection which 
cannot be transported beyond that point 
due to present capacity restrictions in 
Applicant’s line from station 5 to station 


No. 193— Pt. I_ 17 FEDERAL REGISTER, VOL. 37 , NO. 193—WEDNESDAY, OCTOBER 4 , 1972 















20890 


NOTICES 


8. Applicant states that, as a result, de¬ 
livery of the exchange volumes at Carl¬ 
ton will increase capability of the sys¬ 
tem so as to enable Applicant to deliver 
contract volumes to Natural Gas Pipe¬ 
line Co. of America, Michigan Consoli¬ 
dated Gas Co., and Michigan Wisconsin, 
and that without the proposed exchange. 
Applicant would be unable during the 
1972-73 contract year to meet its full 
contract obligations to these customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Octo¬ 
ber 20. 1972, file with the Federal Power 
Commission, Washington, D.C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission 
on this application if no petition to in¬ 
tervene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc.72-16867 Filed 10-3-72:8:47 ami 


(Docket No. CP73-76| 

MICHIGAN WISCONSIN PIPE LINE 
CO. 

Notice of Application 

September 28, 1972. 

Take notice that on September 20, 
1972. Michigan Wisconsin Pipe Line Co. 
(Applicant), 1 Woodward Avenue, De¬ 
troit. MI 48226, filed in Docket No. 
CP73-76 an application pursuant to sec¬ 
tion 7(c) of the Natural Gas Act for a 
certificate of public convenience and ne¬ 
cessity authorizing Applicant to ex¬ 
change, by means of existing facilities, 
natural gas with Great Lakes Gas 
Transmission Co. (Great Lakes) and 
Northern Natural Gas Co. (Northern) 


all as more fully set forth in the applica¬ 
tion which is on file with the Commis¬ 
sion and open to public inspection. 

The application indicates that the 
three companies have entered into an 
agreement, dated July 15, 1972, provid¬ 
ing for the exchange of gas for a basic 
term of 1 year and continuing there¬ 
after until canceled by any party on 6 
months’ written notice. Applicant states 
that Great Lakes will deliver not less 
than 25.000 Mcf of gas per day to North¬ 
ern at Carlton and Grand Rapids, Minn., 
and Northern will concurrently redeliver 
equivalent volumes, as directed by Great 
Lakes or Applicant, to Great Lakes at 
Wakefield. Mich., or to Applicant for 
the account of Great Lakes at Janesville, 
Wis. Applicant states further that the 
exchange will require the construction of 
no facilities and no charge will be made 
by any party incident to the exchange. 

Applicant alleges that the proposal will 
be of mutual benefit to the three com¬ 
panies. Further, the application indicates 
that during the summer months of re¬ 
duced market requirements in Wisconsin, 
Applicant is unable, because of capacity 
limitations, to purchase from Midwestern 
Gas Transmission Co., the full volumes to 
which it is contractually entitled while 
taking from Great Lakes the full volumes 
it is entitled and obligated to receive. Ap¬ 
plicant states that this situation can be 
corrected, without the construction of 
additional facilities, by delivery of a part 
of the Great Lakes’ gas to Applicant at 
Janesville. Wis., rather than at Crystal 
Falls, Mich., and that the arrangement 
thus maximizes the volumes of gas Ap¬ 
plicant can receive into its system in 
Wisconsin and transport to storage. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October 
20, 1972. file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 


lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary 

(FR Doc.72-16869 Filed 10-3-72:8:47 am| 


(Docket No. CP73-77 ( 

MICHIGAN WISCONSIN PIPE LINE 
CO. 

Notice of Application 

September 28, 1972. 

Take notice that on September 20. 
1972, Michigan Wisconsin Pipe Line Co. 
(Applicant), 1 Woodward Avenue. De¬ 
troit, MI 48226, filed in Docket No. 
CP73-77 an application pursuant to sec¬ 
tion 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the offshore and 
onshore transportation of natural gas for 
Natural Gas Pipeline Co. of America 
(Natural), all as more fully set forth in 
the application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Applicant proposes to transport for 
Natural up to 1,000 Mcf of natural gas 
per day until January 1. 1973, and up 
to 4,000 Mcf of natural gas per day 
thereafter until January 1. 1974, from 
Block 58, South Marsh Island Area, off¬ 
shore Louisiana, to a point of redelivery 
at the existing point of interconnection 
of the pipelines of Applicant and Nat¬ 
ural near Lake Arthur, La. Applicant 
states that Natural has contracted to 
purchase such gas from Shell Oil Co. in 
Block 58 and that the proposed service 
is the most efficient means of transport¬ 
ing such gas onshore. Applicant states 
further that its ability to render the 
proposed transportation service on a firm 
basis is dependent upon the installation 
of offshore facilities authorized by the 
Commission in Docket No. CP72-87; 
however pending the installation of such 
facilities, it proposes to transport such 
gas on a best-efforts basis. 

Applicant proposes to charge Natural 
a monthly demand charge of $1.25 per 
Mcf of contract demand plus a com¬ 
modity charge of 1.65 cents per Mcf ol 
gas redelivered for the transportation 
service. 

Amy person desiring to be heard or to 
make any protest with reference to said 
application should on or before Octo¬ 
ber 24, 1972, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it m 
determining the appropriate action to oe 
taken but will not serve to make tne 
protestants parties to the proceedings 
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Anv person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and 
the Commission’s rules of practice and 
procedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed, 
or if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 
Secretary. 

|FR Doc.72-16868 Filed 10-3-72:8:47 am| 


I Project 2492] 

ST. CROIX PAPER CO. 

Notice of Application for Transfer of 
Major License 

September 27, 1972. 

Public notice is hereby given that ap¬ 
plication for transfer of major license 
for Vanceboro Project No. 2492 was filed 
June 27, 1972, under the Federal Power 
Act (16 U.S.C. 791a-825r) by St. Croix 
Paper Co. (Licensee) and Georgia-Paci¬ 
fic Corp. (Transferee) (Correspondence 
to: Mr. George Wittemyer, Attorney, 
Georgia-Pacific Corp., 900 Southwest 
Fifth Avenue. Portland, OR 97204). The 
project is located at the outlet of Spen- 
dic Lake, in the town of Vanceboro, 
Washington County, Maine, in the vi¬ 
cinity of Vanceboro. Maine, USA, and 
St. Croix, New Brunswick, Canada on 
the East Branch of the St. Croix River, 
an international boundary stream. 

Commission approval is requested by 
the Applicants to transfer the license 
tor Vanceboro Project No. 2492 to Geor¬ 
gia-Pacific Corp. which owns more than 
99 percent of the St. Croix Paper Co. 

The project consists of: (1) A concrete 
dam about 69 feet long, including: (a) 

A spillway section with two tainter gates 
•each about 22.5 feet long) and (b) a 
fishway about 8 feet wide; <2> an earth 
embankment on each side of the con¬ 
crete dam (total length about 400 feet 
vide); ( 3 ) a reservoir—the portion of 
Spendic Lake within the United States; 
<4 ‘ and appurtenant facilities. 

The dam is used to regulate the dis¬ 
charge from Spendic Lake into the East 
Branch of the St. Croix River for use in 
generating electrical and mechanical 
energy at two plants. 25 and 37 miles 
downstream. 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Novem¬ 
ber 24. 1972, file with the Federal Power 
Commission in accordance with the re¬ 
quirements of the Commission’s rules of 
practice and procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in deter¬ 
mining the appropriate action to be 
taken but will not serve to make Pro¬ 
testants parties to the proceeding. Per¬ 
sons wishing to become parties to the 
proceeding or to participate as a party 
in any hearing therein must file peti¬ 
tions to intervene in accordance with 
the Commission’s rules. The application 
is on file with the Commission and 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc.72-16870 Filed 10-3-72:8:47 am) 


[Docket No. CP73-341 

TRANSCONTINENTAL GAS PIPE LINE 

CORP. AND NORTH PENN GAS CO. 

Notice of Application 

September 28, 1972. 

Take notice that on August 4, 1972, 
Transcontinental Gas Pipe Line Corp. 
(Transco), Post Office Box 1396, Houston, 
TX 77001, and North Penn Gas Co. 
(North Penn), 76-80 Mill Street, Port Al¬ 
legany, PA 16743, filed in Docket No. 
CP73-34 an application pursuant to sec¬ 
tion 7(c) of the Natural Gas Act author¬ 
izing the exchange and delivery of natu¬ 
ral gas, all as more fully set forth in 
the application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Applicants seek authorization for the 
exchange of natural gas by means of 
present and future points of interconnec¬ 
tion between their systems. The systems 
presently interconnect in the Wharton 
Storage Pool, Potter County, Pa. Appli¬ 
cants do not presently propose to con¬ 
struct any additional facilities to carry 
out the exchange arrangement. 

The agreement between Applicants 
provide that the gas will be returned 
within 60 days unless they agree to a 
longer time. If either party is unable to 
return the gas within the time required, 
it may. with the consent of the other 
party, pay for such gas at the 100 per¬ 
cent load factor CD-3 rate schedule of 
Transco or the G-l rate schedule of 
North Penn, whichever is applicable. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should, on or before, Octo¬ 
ber 20, 1972, file with the Federal Power 
Commission, Washington. D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
<18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 


Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificates is required by the pub¬ 
lic convenience and necessity. If a pe¬ 
tition for leave to intervene is timely 
filed, or if the Commission on its own 
motion believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc.72-16871 Filed 10-3-72;8:47 am] 

FEDERAL RESERVE SYSTEM 

FIRST AT ORLANDO CORP. 

Order Approving Acquisition of Banks 

First at Orlando Corp., Orlando, Fla., a 
bank holding company within the mean¬ 
ing of the Bank Holding Company Act, 
has filed separate applications for the 
Board’s approval under section 3(a)(3) 
of the Act (12 U.S.C. 1842(a) (3)) to ac¬ 
quire at least 90 percent of the voting 
shares of The City Bank and Trust Co. 
of St. Petersburg (City Bank), and The 
Suncoast City Bank of St. Petersburg 
(Suncoast Bank), both located in St. 
Petersburg, Fla. 

Notice of the applications, affording 
opportunity for interested persons to 
submit comments and views, has been 
given in accordance with section 3(b) of 
the Act. The time for filing comments 
and views has expired, and the Board 
has considered the applications and all 
comments received in light of the factors 
set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Applicant controls 26 banks with ag¬ 
gregate deposits of $904.6 million, rep¬ 
resenting 5.6 percent of the deposits for 
commercial banks in Florida, and is the 
fourth largest banking organization in 
the State. (All banking data are as of 
December 31, 1971, and reflect holding 
company formations and acquisitions ap¬ 
proved through August 31,1972.) The ac¬ 
quisition of City Bank ($44.4 million in 
deposits) and Suncoast Bank ($5 million 
in deposits) would increase Applicant’s 
control of State deposits to 5.9 percent¬ 
age points. Applicant’s rank among State 
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banking organizations would remain un¬ 
changed, and the concentration of bank¬ 
ing resources on a local and State level 
would not increase significantly. 

Subject banks are located in the city 
of St. Petersburg, in the South Pinellas 
banking market, and their acquisitions 
would represent Applicant’s initial entry 
into the area. City Bank and Suncoast 
Bank hold 4.53 and 0.52 percent of total 
market deposits and rank seventh and 
23d, respectively, among the 23 banks 
represented in this market area. Six 
multibank holding companies and three 
banking groups are represented in the 
market, and six banks control 57 percent 
of total market deposits. Although sub¬ 
ject banks are less than 3 miles apart and 
their service areas overlap, they do not 
actively compete with each other. Sun- 
coast Bank was organized by City Bank 
in 1971. and both are under common 
management and control. It appears that 
no present or future competition be¬ 
tween subject banks would be eliminated 
by consummation of this proposal. 

Applicant’s closest subsidiary banking 
offices are located approximately 25 miles 
from subject banks. There is no signifi¬ 
cant present competition between any of 
these offices, and due to the densely popu¬ 
lated areas, the distances between bank¬ 
ing offices, and Florida’s restrictive 
branching laws, it appears that there is 
little likelihood of the development of 
future competition. Consequently, com¬ 
petitive considerations are consistent 
with approval of the applications. 

The capital positions of eight of Ap¬ 
plicant’s subsidiaries are deemed to be 
somewhat low; however. Applicant has 
made a commitment to increase the 
equity capital in these banks by the end 
of 1972, and after the proposed increases 
each of the banks would have adequate 
equity capital bases. Accordingly, the 
financial condition of Applicant and its 
subsidiary banks are deemed to be gen¬ 
erally satisfactory: their managements 
are considered to be capable and pros¬ 
pects for the group are favorable. The 
financial conditions and managements 
of City and Suncoast Banks are also be¬ 
lieved to be generally satisfactory and 
prospects for both banks appear favor¬ 
able. Banking factors are consistent with 
approval of the applications. 

Although the primary banking needs 
of the communities are presently being 
served, Applicant’s expansion and im¬ 
provement of services now available at 
both subject banks, especially trust serv¬ 
ices, would benefit the public and enable 
banks to become stronger competitors 
with the larger area banking offices. 
Therefore, considerations relating to the 
convenience and needs of the communi¬ 
ties to be served are consistent with and 
lend some support toward approval of 
the applications. It is the Board’s judg¬ 
ment that consummation of the proposed 
acquisitions would be in the public 
interest and that the applications should 
be approved. 

On the basis of the record, the appli¬ 
cations are approved for the reasons 
summarized above. The transactions 
shall not be consummated (a) before 


the 30th calendar day following the ef¬ 
fective date of this order or (b) later 
than 3 months after the effective date of 
this order, unless such period is extended 
for good cause by the Board, or by the 
Federal Reserve Bank of Atlanta pur¬ 
suant to delegated authority. 


By order of the Board of Governors. 1 
effective September 26, 1972. 

[seal] Michael A. Greenspan, 

Assistant Secretary 
of the Board. 

|FR Doc.72-16944 Filed 10-3-72;8:54 ami 


UNITED VIRGINIA BANKSHARES INC. 

Order Approving Retention of United 
Virginia Mortgage Corp. 

United Virginia Bankshares Inc., Rich¬ 
mond, Va.. a bank holding company 
within the meaning of the Bank Holding 
Company Act, has applied for the Board’s 
approval, under section 4(c) (8) of the 
Act and § 225.4(b) (2) of the Board’s 
Regulation Y, to retain all of the voting 
shares of United Virginia Mortgage 
Corp., Richmond, Va., a company that 
engages in the activities of a mortgage 
company and proposes to engage de novo 
in acting as agent for the sale of credit 
life, credit disability, and mortgage re¬ 
demption insurance. Such activities have 
been determined by the Board to be 
closely related to the business of bank¬ 
ing (12 CFR 225.4(a) (1> and (9)). 

Notice of the application, affording 
opportunity for interested persons to sub¬ 
mit comments and views on the public 
interest factors, has been duly published 
(37 F.R. 15896). The time for filing com¬ 
ments and views has expired, and none 
have been timely received. 

Applicant, the largest banking organi¬ 
zation in Virginia, controls 12 banks with 
aggregate deposits of approximately $1.3 
billion, representing 14.2 percent of the 
total deposits in commercial banks in 
Virginia. 1 Applicant’s nonbanking sub¬ 
sidiaries include a service corporation, an 
insurance agency, a leasing company, 
and United Virginia Mortgage Corp. 
(Company) . 

The Company, with offices in Rich¬ 
mond. Roanoke. Annandale, Manassas, 
Norfolk, Newport News, and Alexandria. 
Va.. and Langley Park, Md„ engages in 
the activities of a mortgage company 
which include originating loans as prin¬ 
cipal, originating loans as agent, servic¬ 
ing loans for nonaffiliated individuals, 
partnerships and corporations, and serv¬ 
icing loans for affiliates of United Vir¬ 
ginia Bankshares Inc. In addition. Ap¬ 
plicant proposes to engage de novo in 
acting as agent for the sale of credit life, 
credit disability and mortgage redemp¬ 
tion insurance in connection with the 
origination or servicing of such mort¬ 
gages. 


Prior to this application the Com¬ 
pany. which was acquired on October 1, 
1968, has been operated pursuant to sec¬ 
tion 4(c) (5) of the Bank Holding Com¬ 
pany Act. 3 Under section 4(c)(5), the 
Company is not authorized to conduct 
full service mortgage banking operations 
at locations other than such locations 
where Applicant’s subsidiary banks are 
authorized to engage in business.* Appli¬ 
cant now seeks permission to operate the 
Company under the broader authority of 
section 4(c) (8) so that none of the Com¬ 
pany’s offices would be subject to the 
“loan production’’ restriction. 

The Board regards the standards of 
section 4(c)(8) for the retention of 
shares in a nonbanking company, previ¬ 
ously operated by a bank holding com¬ 
pany pursuant to section 4(c)(5), to be 
the same as the standards for a proposed 
section 4(c)(8) acquisition. Accordingly, 
the Board must find that neither the op¬ 
eration of the nonbanking company un¬ 
der section 4(c)(5), nor the Board’s ap¬ 
proval of the section 4(c) (8) application 
would result in an undue concentration 
of resources, decreased or unfair com¬ 
petition, conflict of interest, or unsound 
banking practices. 

Since Applicant’s acquisition of the 
Company in 1968, the Company’s assets 
have quadrupled. The Company derives 
business from all of Applicant’s subsidi¬ 
ary banks located throughout Virginia 
and from one “loan production” office 
located in the Maryland suburbs of 
Washington. D.C. With permanent mort¬ 
gage servicing contracts in excess of $204 
million, as of June 30, 1971. the Company 
was the third largest mortgage banking 
company in Virginia on that date. 

The Company is primarily engaged in 
originating mortgage loans for the ac¬ 
count of otliers and servicing such loans. 
Although Applicant’s subsidiary banks 
do originate a limited volume of mort¬ 
gage loans for their own account, this 
activity does not overlap significantly 
with the Company’s activities. Accord¬ 
ingly, no significant competition exists 
between the Company and Applicant’s 
subsidiary banks. Further, it does not 
appear that any significant potential 
competition would be foreclosed upon 
consummation of the proposal because 
it is unlikely that the Company would 
remain a significant competitor without 
access to Applicant’s resources. 

Under Applicant’s operations the Com¬ 
pany, originally a small, local mortgage 
company, has become a larger and more 


1 Voting for this action: Governors 
Mitchell. Brimmer, Sheehan, and Bucher. 
Absent and not voting: Chairman Burns and 
Governors Robertson and Daane. 

iAll banking data are as of December 31, 
1971. 


* Prior to June 30. 1971. a bank holding 
company could, under section 4(c)(5). di¬ 
rectly acquire shares of a corporation to per¬ 
form. at locations at which its ®ubsidlar. 
banks are authorized to engage in business, 
functions, such as mortgage banking, tn 
national banks are empowered to periom 
directly (12 CFR 7.7379; 225.4(e); 250.141) 
a The Company’s offices that are not located 
on the premises of Applicant’s • 

banks are “loan production offices 
the Company may solicit loans, assem _ 
credit Information, prepare applications i 
loans, and perform other similar agent yp« 
activities for mortgage offices located on tne 
premises of Applicant’s subsidiary banks (i- 
CFR 250.141). 
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viable competitor among mortgage com¬ 
panies in Virginia. Although the pro¬ 
posed retention would change only the 
company’s operating authority, some 
benefits may accrue to the public 
through the proposed retention, since 
Applicant would be able to offer full serv¬ 
ice mortgage banking facilities at loca¬ 
tions other than its subsidiary banking 
offices, thereby providing greater conven¬ 
ience to its customers. There is no evi¬ 
dence in the record to indicate that the 
proposed retention would lead to an 
undue concentration of resources, con¬ 
flicts of interest, or unsound banking 
practices. 

Based upon the foregoing and other 
considerations reflected in the record, 
the Board has determined that the bal¬ 
ance of the public interest factors the 
Board Is required to consider under 
section 4(c) (8) is favorable. Accordingly, 
the application is hereby approved. This 
determination is subject to the condi¬ 
tions set forth in § 225.4(c) of Regula¬ 
tion Y and to the Board’s authority to 
require such modification or termina¬ 
tion of the activities of a holding com¬ 
pany or any of its subsidiaries as the 
Board finds necessary to assure compli¬ 
ance with the provisions and purposes of 
the Act and the Board’s regulations and 
orders issued thereunder, or to prevent 
evasion thereof. 


mends approval of the application; and 

Whereas, the Board has found that the 
requirements of the Foreign-Trade Zones 
Act, as amended, and the Foreign-Trade 
Zones Board regulations are satisfied and 
that the proposal is in the public inter¬ 
est; 

Now, therefore, the Board hereby ap¬ 
proves the temporary relocation of For¬ 
eign-Trade Zone No. 1 from its site at 
Stapleton, Staten Island, to Building 77 
(third floor), Brooklyn Navy Yard, New 
York City for a period not to exceed 3 
years from the date of this order, subject 
to extension by the Board. The grantee 
shall prenotify the Board’s Executive 
Secretary for clearance concerning any 
proposal to use Foreign-Trade Zone No. 1 
for manufacturing operations prior to 
their commencement. In taking this ac¬ 
tion the Board concurs in the termina¬ 
tion of zone operations at the Stapleton, 
Staten Island, site. 

Signed at Washington, D.C., this 26th 
day of September 1972. 

[seal] Peter G. Peterson, 

Secretary of Commerce , Chair - 
man and Executive Officer , 
Foreign-Trade Zones Board. 

Attest: John J. Da Ponte, Jr., 

Executive Secretary, 

Foreign-Trade Zones Board. 


By order of the Board of Governors, 4 
effective September 26, 1972. 

[seal] Michael A. Greenspan, 
Assistant Secretary of the Board. 
(PR Doc.72-16872 Piled 10-3-72;8:47 am] 


FOREIGN-TRADE ZONES BOARD 

| Order 89] 

CITY OF NEW YORK 

Approval of Application To Relocate 
Foreign-Trade Zone 

Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
and the Foreign-Trade Zones Board 
Regulations (15 CFR Part 400), the For¬ 
eign-Trade Zones Board (the Board) has 
adopted the following Order: 

Whereas, the city of New York, grantee 
of Foreign-Trade Zone No. 1, has made 
application (filed July 6, 1972) for au¬ 
thority to temporarily relocate Foreign- 
Trade Zone No. 1 from its site at Staple- 
ton, Staten Island, to Building 77 (Third 
floor), Brooklyn Navy Yard, New York 
^ty, for a period of 3 years from the 
date of this order; 

Whereas, public notice of the applica¬ 
tion has been given and full opportunity 
nas been afforded all interested parties 

to be heard; 

Whereas, an Examiners Committee has 
investigated the proposal and recom- 


eu for this &ction: Governors Mitch- 

and B «^ mer * ® hee han, and Bucher. Absent 
Go’*,. 110 * * otin 8 : Chairman Burns and 
Governors Robertson and Daane. 


(FR Doc.72-16863 Piled 10-3-72:8:46 am] 


PRICE COMMISSION 

[ Notice 36] 

ECONOMIC STABILIZATION 
PROGRAM 

Regulatory Agencies Certified Under 
Price Commission Regulations 

Section 300.16a(d) of the regulations 
of the Price Commission provides for the 
issuance by the Price Commission of 
certificates of compliance to State and 
Federal regulatory agencies whose rules 
for implementing the Economic Stabili¬ 
zation Program, with respect to public 
utilities, have been approved by the Price 
Commission. In accordance with the 
Commission’s policy, this notice is issued 
on a biweekly basis, to inform all inter¬ 
ested persons of those regulatory agen¬ 
cies that have been certified by the 
Commission. 

As of September 28, 1972, certificates 
of compliance have been issued to the 
following agencies: 

Federal: 

Civil Aeronautics Board. 

Interstate Commerce Commission. 

State: 

Alabama Public Service Commission. 

Arkansas Public Service Commission. 

California Public Utilities Commission. 
Colorado Public Utilities Commission. 

Delaware Public Service Commission. 

District of Columbia Public Service Com¬ 
mission. 

Georgia Public Service Commission. 

Indiana Public Service Commission. 

Maryland Public Service Commission. 


Michigan Public Service Commission. 
Mississippi Public Service Commission. 
Montana Public Service Commission. 

New York Public Service Commission. 

North Carolina Utilities Commission. 
Pennsylvania Public Utility Commission. 
Virginia State Corporation Commission. 
Washington Utilities and Transportation 
Commission. 

By direction of the Commission. 

Issued in Washington, D.C., on Sep¬ 
tember 29,1972. 

James B. Minor, 

General Counsel. Price Commission. 

|FR Doc.72-16903 Filed 10-3-72:8:50 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 600-1] 

ACCURATE CALCULATOR CORP. 
Order Suspending Trading 

September 26. 1972. 

It appealing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.01 par value, and all other se¬ 
curities of Accurate Calculator Corp., be¬ 
ing traded otherwise than on a national 
securities exchange is required in the 
public interest and for the protection of 
investors; 

It is ordered , Pursuant to section 15(c) 
(5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
September 27, 1972, through October 6, 
1972. 

By the Commission. 

[seal! Ronald F. Hunt, 

Secretary. 

|FR Doc.72-16888 Filed 10-3-72:8:49 ami 
[Filo No. 500-1J 

FIRST WORLD CORP. 

Order Suspending Trading 

September 26, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the Class A and 
Class B common stocks, $0.15 par value, 
and all other securities of First World 
Corp. being traded otherwise than on a 
national securities exchange is required 
in the public interest and for the protec¬ 
tion of investors; 

It is ordered , Pursuant to section 15(c) 
(5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
September 27, 1972, through October 6, 
1972. 

By the Commission. 

(seal] Ronald F. Hunt, 

Secretary. 

[FR Doc.72 16889 Filed I0-3-72;8:49 am] 
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[File No. 500-1] 

LDS DENTAL SUPPLIES, INC. 

Order Suspending Trading 

September 27, 1972. 

It appearing to the Securities and Ex¬ 
change Conunission that the summary 
suspension of trading in the common 
stock, $0.01 par value, and all other se¬ 
curities of LDS Dental Supplies. Inc., 
being traded otherwise than on a na¬ 
tional securities exchange is required in 
the public interest and for the protection 
of investors; 

It is ordered. Pursuant to section 15(c) 
(5» of the Securities Exchange Act of 
1934. that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
September 28, 1972, through October 7. 
1972. 

By the Commission. 

LsealI Ronald F. Hunt, 

Secretary. 

[FR Doc.72-16890 Filed 10-3-72:8:49 ami 


(File No. 500-11 

OCEANOGRAPHY MARICULTURE 
INDUSTRIES, INC. 

Order Suspending Trading 

September 27, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.01 par value, and all other se¬ 
curities of Oceanography Mariculture 
Industries, Inc., being traded otherwise 
than on a national securities exchange 
is required in the public interest and for 
the protection of investors; 

It is ordered , Pursuant to section 15(c) 
(5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
11:30 a.m. on September 27, 1972. 

through October 6, 1972. 

By the Commission. 

I seal! Ronald F. Hunt. 

Secretary. 

[FR Doc.72-16891 Filed 10-3-72:8:49 am] 


[812-3248] 

TECHNICAL FUND INVESTMENT 
PLANS AND PIONEER INTERPRISE 
FUND, INC. 

Notice of Filing of Application and for 
an Order of Exemption 

September 27, 1972. 
Notice is hereby given that the New 
England Merchants National Bank 
(Bank), % New England Merchants Na¬ 
tional Bank, 28 State Street, Boston. MA 
02109, custodian for Technical Fund 
Investment Plans (Plans), a unit invest¬ 
ment trust registered under the Invest¬ 


ment Company Act of 1940 (Act), has 
filed an application pursuant to section 
26(b) of the Act to permit, with respect 
to all future investments under existing 
Plans, the substitution of shares of Pio¬ 
neer Enterprise Fund, Inc. (Enterprise), 

28 Stat Street, Boston, MA 02109, an 
open end diversified management invest¬ 
ment company registered under the Act, 
for shares of Technical Fund, Inc. 
(Technical Fund), as the underlying in¬ 
vestment medium for the Plans, and 
the Bank and Enterprise also apply for 
an order of exemption pursuant to sec¬ 
tion 6(c) of the Act from the provisions 
of section 22(d> of the Act to the ex¬ 
tent necessary to permit the sale of 
shares of Enterprise to the Plans for the 
benefit of existing Planholders at net 
asset value without any sales charge. All 
interested persons are referred to the 
application on file with the Commis¬ 
sion for a statement of the representa¬ 
tions contained therein which are sum 
marized below. 

The underlying investment medium 
for the Plans has. since their inception, 
been Technical Fund, an open end diver¬ 
sified management investment company 
incorporated in Massachusetts and reg¬ 
istered under the Act. The Bank serves 
as custodian for the Plans by virtue of 
a custodian agreement dated January 14. 
1964 ‘amended March 6. 1964), between 
the Bank, as custodian, and Security 
Planners Associates, Inc. (SPA), for¬ 
merly sponsor for the Plans and invest¬ 
ment adviser and distributor for Tech¬ 
nical Fund. 

On May 25. 1972. the Commission filed 
suit in the U.S. district court for the Dis¬ 
trict of Massachusetts against Technical 
Fund and four individuals alleging that 
the defendants had violated certain pro¬ 
visions of the Securities Exchange Act of 
1934 and of the Act. On May 26, 1972, 
the court appointed a receiver for all as¬ 
sets and property owned by Technical 
Fund and for all assets which it carries 
or maintains for the account of others. 
The appointment of the receiver was 
subsequently confirmed, and a tem¬ 
porary injunction against certain of the 
acts and practices alleged in the com¬ 
plaint was issued. On June 26, 1972, the 
receiver notified all shareholders of 
Technical Fund and all holders of 
Plans that the net asset value of shares 
of Technical Fund is unclear and. there¬ 
fore. that publication of such net asset 
value has ceased and that the receiver 
has. with approval of the court, sus¬ 
pended redemption of shares of Techni¬ 
cal Fund for an indefinite period. As a 
result of the uncertainty of the net asset 
value of the shares of Technical Fund, it 
is not presently possible either to invest 
payments by holders of Plans In shares 
of Technical Fund or to process redemp¬ 
tions of shares held for the benefit of 
Planholders. The Bank, therefore, has re¬ 
turned to holders of Plans without in¬ 
surance all investor payments in its 
hands as of June 26, 1972. and has re¬ 
turned to holders of Plans with insurance 
all investor payments in its hands, less 
amounts required to maintain insurance 


in force up to the next date on which an 
insurance payment is due. The insurance 
is an optional feature in the Plans where¬ 
by an investor, for an additional periodic 
payment, can insure the completion of 
his Plan in the event that he should die 
before making all of his required pay¬ 
ments. There are presently outstanding 
612 Plans with insurance and 64 Plans 
without insurance. 

The Bank represents that, to the best 
of its knowledge, no post-effective 
amendment to the registration statement 
of Technical Fund under the Securities 
Act of 1933 has been filed since 
October 31. 1969. and no post-effective 
amendment to the registration state¬ 
ment of the Plans under the Securities 
Act of 1933 has been filed since Novem¬ 
ber 5. 1969. The Bank also represents 
that SPA is not carrying on any business 
and, although SPA has not terminated 
its legal existence, it may be considered 
inactive. 

Section 26(b). Under the General Plan 
Provisions (Provisions) which were de¬ 
livered to investors in all Plans issued, 
there is a provision entitled “Substitu¬ 
tion of Fund Shares” which covers the 
circumstances under w r hich. and the 
manner in which, another security may 
be substituted for Technical Fund shares. 
The substitution provision begins as 
follows: 

No other security may be substituted for 
Technical Fund shares except by action be¬ 
yond the control of the Sponsor or Custo¬ 
dian. or unless Technical Fund shares become 
unavailable for a period which, in the opin¬ 
ion of the Sponsor, makes it Impracticable 
to continue with such shares ns the under¬ 
lying security. In the event that substitution 
becomes necessary, the Sponsor shall provide 
that such substituted Fund shares are gen¬ 
erally comparable in character and quality 
to the Fund shares theretofore purchased 
under this Plan and meet with the reason¬ 
able approval of the Custodian, and are 
shares registered with the Securities and 
Exchange Commission under the Securities 
Act of 1933, as amended. 

Tliis provision goes on to describe the 
procedures the Sponsor must follow in 
order to effect a substitution, and then 
continues: 

In the event that Fund shares are no 
longer purchasable for a period of more 
than 120 days, and neither the Sponsor nor 
the Custodian substitutes other Fund shares, 
it shall be conclusively presumed that it is 
necessary to terminate this plan, and in such 
event the Custodian is authorized to follow 
the procedure specified in article 9 below in 
case of termination in the event of delin¬ 
quency. 

The Bank contends that since a Re¬ 
ceiver has been appointed for Technical 
Fund and since shares of Technical 
Fund cannot be purchased or redeemed, 
action is required to substitute a new 
underlying investment medium so that 
planholders may be able to complete 
their existing Plans. Therefore, the Bank 
proposes, upon approval of this applica¬ 
tion. to enter into an agreement with 
Enterprise pursuant to which Enter¬ 
prise would become the underlying in¬ 
vestment medium w f ith respect to all fu¬ 
ture payments under existing Plans. The 
Bank also proposes, after approval oi 
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this application, to send to all Planhold¬ 
ers a copy of the prospectus of Enter¬ 
prise and a notice stating that on a 
given date, which will either be the 15th 
or the 30th day of a month. Planholders 
who so desire may resume their pay¬ 
ments on the same schedule which was 
in effect for their Plans prior to the ap¬ 
pointment of the Receiver as if the hia¬ 
tus in making purchases had not taken 
place, and these payments will be ap¬ 
plied to the purchase of shares of Enter¬ 
prise at the net asset value of those 
shares in effect from time to time in¬ 
stead of the shares of Technical Fund. 
The Bank further proposes that the pe¬ 
riod of the Plans will be automatically 
extended by the number of months for 
which payments were not accepted by 
the Bank as Custodian. The Bank, more¬ 
over, represents that, in the case of 
Plans with insurance, the insurance will 
apply to the Plans as so extended. 

Planholders who do not indicate that 
they wish to continue purchases under 
the existing Plans on the foregoing basis, 
and Planholders who fail to return the 
card, which will be provided them for the 
purpose of so indicating, within 30 days 
after the date of mailing of the notice, 
will not thereafter be permitted to have 
payments invested in either shares of 
Technical Fund or shares of Enterprise 
and their plans will be terminated as 
to all future payments. The administra¬ 
tion of the plans of all Planholders with 
respect to the existing shares of technical 
fund held for their respective accounts is 
contingent upon future developments in 
the administration of technical fund it¬ 
self. 

On the date stated in the notice, and 
from that date on, the Bank, as Cus¬ 
todian, will apply all investments under 
existing Plans in accordance with the ap¬ 
plicable payment schedule of each Plan- 
holder to the purchase of shares of En¬ 
terprise at the then current net asset 
value after deduction of all charges, 
other than the sales and creation 
charges, described in the Provisions and 
in the Plan’s prospectus dated Novem¬ 
ber 5, 1969. 

Both Technical Fund and Enterprise 
seek growth of capital and both are only 
secondarily interested in income. While 
the investment objectives and policies of 
both funds are not exactly the same, 
there are many similarities. 

Section 26(b) of the Act provides that 
it shall be unlawful for any depositor or 
trustee of a registered unit investment 
trust holding the security of a single is¬ 
suer to substitute another security for 
such security unless the Commission 
shall have approved the substitution. The 
Commission shall issue an order approv¬ 
ing such substitution if the evidence es¬ 
tablishes that it is consistent with the 
protection of investors and the purposes 
fairly intended by the policy and provi¬ 
sions of the Act. 

The Bank represents that the re¬ 
quested substitution is consistent with 
the provisions of section 26(b) of the Act 
in that Planholders have paid a “front- 
end load” in connection with their pur¬ 
chase of Plans so that a major part of 


the entire sales and creation charge has 
been deducted from their first year’s pay¬ 
ments. If a new investment medium is 
not provided, the Bank contends that 
Planholders will, at best, be able to re¬ 
sume investments in Technical Fund 
only after some presently undetermined 
period of time w r hich may be quite 
lengthy, and that Technical Fund, if re¬ 
constituted, will probably bear little re¬ 
semblance to the fund in which Plan- 
holders originally chose to invest. If, on 
the other hand. Technical Fund is liqui¬ 
dated and a new investment medium is 
not provided. Planholders will lose the 
major benefit of their front-end load 
payments. 

The Bank, believing that problems of 
administration of the unit investment 
trust would be severe if the new invest¬ 
ment medium were not a fund located in 
Boston, limited its search for a new un¬ 
derlying investment medium to funds in 
the Boston area. Of these funds the 
Bank submits that Enterprise is a highly 
suitable underlying investment medium 
for the Plans. 

Section 22(d ). Section 22(d) prorides, 
in pertinent part, that no registered in¬ 
vestment company shall sell any re¬ 
deemable security issued by it to any 
person except either to or through a 
principal underwriter for distribution or 
at a current public offering price de¬ 
scribed in the prospectus. 

The Bank and Enterprise request an 
exemption pursuant to section 6(c) of 
the Act from the provisions of section 
22(d) of the Act to the extent necessary 
to permit the Bank, as Custodian, to in¬ 
vest payments from Planholders, after 
applicable deductions other than sales 
and creation charges, in shares of Enter¬ 
prise at net asset value. Shares of Enter¬ 
prise are currently sold to the public at 
net asset value plus a sales charge. 

The Bank and Enterprise contend that 
the Planholders have already suffered as 
a result of being unable to have their 
payments invested and as a result of be¬ 
ing unable to redeem their existing in¬ 
vestments since May 26, 1972. Since the 
number of eligible purchasers of shares 
of Enterprise will be relatively small, and 
since substantial equities appear to exist 
in favor of the Planholders, applicants 
represent that the proposed exemption 
will not result in discrimination against 
present Enterprise shareholders. 

Section 6(c) of the Act provides that 
the Commission, by order upon applica¬ 
tion, may exempt any person, security or 
transaction from any provision or pro¬ 
visions of the Act. if and to the extent 
that such exemption is necessary or ap¬ 
propriate in the public interest and con¬ 
sistent with the protection of investors 
and the purposes fairly intended by the 
policy and provisions of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than October 
23, 1972, at 5:30 p.m., submit to the Com¬ 
mission in writing a request for a hear¬ 
ing on the matter accompanied by a 
statement as to the nature of his inter¬ 
est, the reason for such request, and the 
issues of fact or law proposed to be con¬ 
troverted, or he may request that he be 


notified if the Commission shall order a 
hearing thereon. Any such communica¬ 
tion should be addressed: Secretary, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon applicants at the 
address stated above. Proof of such serv¬ 
ice (by affidavit, or in the case of an at¬ 
torney at law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. At any time after said date, as pro¬ 
vided by Rule 0-5 of the rules and reg¬ 
ulations promulgated under the Act, an 
order disposing of the application herein 
may be issued by the Commission 
upon the basis of the information stated 
in said application, unless an order for 
hearing upon said application shall be 
issued upon request or upon the Commis¬ 
sion’s own motion. Persons who request a 
hearing or advice as to whether a hear¬ 
ing is ordered will receive notice of 
further developments in this matter, in¬ 
cluding the date of the hearing (if 
ordered) and any postponements thereof. 

By the Commission. 

(seal! Ronald F. Hunt, 

Secretary, 

IFR Doc.72-16887 Piled 10-3-72;8: 49 am] 


[File No. 500-11 

TRANS-EAST AIR, INC. 

Order Suspending Trading 

September 26, 1972. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, $0.50 par value, and all other se¬ 
curities of Trans-East Air, Inc., being 
traded otherwise than on a national se¬ 
curities exchange is required in the pub¬ 
lic interest and for the protection of 
investors; 

It is ordered , Pursuant to section 15(c) 
(5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period from 
September 27, 1972, through October 6. 
1972. 

By the Commission. 

TsealI Ronald F. Hunt, 

Secretary . 

[FR Doc.72-16892 Filed 10-3-72:8:49 am| 


(811-5081 

VALUE LINE FUND, INC 

Notice of Proposal To Terminate 
Registration 

September 27, 1972. 

Notice is hereby given that the Com¬ 
mission proposes, pursuant to section 
8(f) of the Investment Company Act of 
1940 (Act), to declare by order upon its 
own motion that the Value Line Fund. 
Inc. (Fund), 5 East 44th Street, New 
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York, NY 10017, formerly a Delaware cor¬ 
poration and registered under the Act 
as an open-end diversified management 
investment company, has ceased to be an 
investment company. 

Fund registered under the Act cm No¬ 
vember 17, 1949. On March 29, 1972, 
shareholders of the Fund approved a 
proposal to merge the Fund with and into 
a newly organized Maryland corporation 
bearing the same name, the sole purpose 
of the merger being to change the place 
of incorporation of the Fund to effect 
a saving in State franchise taxes. The 
merger became effective on April 3, 1972, 
at which time all of the assets and lia¬ 
bilities of the Fund were transferred to 
the surviving company, and the cor¬ 
porate existence of the Fund as a Dela¬ 
ware corporation ceased to exist. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis¬ 
sion, on its own motion, finds that a reg¬ 
istered investment company has ceased 
to be an investment company, it shall so 
declare by order, and that upon the ef¬ 
fectiveness of such order, which may be 
issued upon the Commission’s own mo¬ 
tion where appropriate, the registration 
of such company shall cease to be in 
effect. 

Notice is further given that any inter¬ 
ested person may. not later than Octo¬ 
ber 18, 1972, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his in¬ 
terest, the reasons for such request, and 
the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified If the Commission should 
order a hearing thereon. Any such com¬ 
munications should be addressed: Secre¬ 
tary, Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon appli¬ 
cant at the address stated above. Proof 
of such service (by affidavit, or in case 
of an attorney at law, by certificate) 
shall be filed contemporaneously with 
the request. At any time after said date, 
as provided by Rule 0—5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the matter herein 
may be issued on the Commission’s own 
motion. Persons who request a hearing 
or advice as to whether a hearing is or¬ 
dered will receive notice of further de¬ 
velopments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division 
of Investment Company Regulation, pur¬ 
suant to delegated authority. 

[seal! Ronald F. Hunt, 

Secretary . 

[FR Doc.72-16895 Filed 10-3-72:8:49 am] 
(811-612] 

VALUE LINE INCOME FUND, INC. 

Notice of Proposal To Terminate 
Registration 

September 27, 1972. 

Notice is hereby given that the Com¬ 
mission proposes, pursuant to section 


8(f) of the Investment Company Act of 
1940 (Act), to declare by order upon its 
own motion that the Value Line Income 
Fund, Inc. (Fund), 5 East 44th Street, 
New York, NY 10017, formerly a Dela¬ 
ware corporation and registered under 
the Act as an open-end diversified man¬ 
agement investment company, has 
ceased to be an investment company. 

Fund registered under the Act on 
August 4, 1952. On March 29, 1972, 
shareholders of the Fund approved a 
proposal to merge the Fund with and 
into a newly organized Maryland cor¬ 
poration bearing the same name, the sole 
purpose of the merger being to change 
the place of incorporation of the Fund 
to effect a saving in State franchise 
taxes. The merger became effective on 
April 3. 1972, at which time all of the 
assets and liabilities of the Fund were 
transferred to the surviving company, 
and the corporate existence of the Fund 
as a Delaware corporation ceased to 
exist. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis¬ 
sion, on its own motion, finds that a 
registered investment company has 
ceased to be an investment company, it 
shall so declare by order, and that upon 
the effectiveness of such order, which 
may be issued upon the Commission s 
own motion where appropriate, the 
registration of such company shall cease 
to be in effect. 

Notice is further given that any inter¬ 
ested person may, not later than Octo¬ 
ber 18, 1972, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his inter¬ 
est, the reasons for such request, and 
the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission should 
order a hearing thereon. Any such com¬ 
munications should be addressed: Sec¬ 
retary, Securities and Exchange Commis¬ 
sion. Washington. D.C. 20549. A copy of 
such request shall be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon appli¬ 
cant at the address stated above. Proof 
of such service (by affidavit, or in case of 
an attorney at law, by certificate) shall 
be filed contemporaneously with the re¬ 
quest. At any time after said date, as 
provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the matter herein 
may be issued on the Commission’s own 
motion. Persons who request a hearing 
or advice as to whether a hearing is 
ordered will receive notice of further de¬ 
velopments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division 
of Investment Company Regulation, 
pursuant to delegated authority. 

[seal! Ronald F. Hunt. 

Secretary. 

(FR Doc.72-16894 Filed 10-3-72:8:49 am] 


(811-719] 

VALUE LINE SPECIAL SITUATIONS 
FUND, INC. 

Notice of Proposal To Terminate 
Registration 

September 27,1972. 

Notice is hereby given that the Com¬ 
mission proposes, pursuant to section 
8(f) of the Investment Company Act of 
1940 (Act), to declare by order upon its 
own motion that the Value Line Special 
Situations Fund, Inc. (Fund), 5 East 44th 
Street, New York, NY 10017, formerly a 
Delaware corporation and registered un¬ 
der the Act as an open-end diversified 
management investment company, has 
ceased to be an investment company. 

Fund registered under the Act on April 
18, 1956. On March 29, 1972, sharehold¬ 
ers of the Fund approved a proposal to 
merge the Fund with and Into a newly 
organized Maryland corporation bearing 
the same name, the sole purpose of the 
merger being to change the place of in¬ 
corporation of the Fund to effect a sav¬ 
ing in State franchise taxes. The merger 
became effective on April 3, 1972, at 
which time all of the assets and liabilities 
of the Fund were transferred to the sur¬ 
viving company, and the corporate ex¬ 
istence of the Fund as a Delaware cor¬ 
poration ceased to exist. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis¬ 
sion, on its own motion, finds that a reg¬ 
istered investment company has ceased 
to be an investment company, it shall 
so declare by order, and that upon the 
effectiveness of such order, which may be 
issued upon the Commission’s own mo¬ 
tion where appropriate, the registration 
of such company shall cease to be in 
effect. 

Notice is further given that any inter¬ 
ested person may, not later than Octo¬ 
ber 18, 1972, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by a 
statement as to the nature of his in¬ 
terest, the reasons for such request, and 
the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission should 
order a hearing thereon. Any such com¬ 
munications should be addressed: Secre¬ 
tary. Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon appli¬ 
cant at the address stated above. Proof 
of such service (by affidavit, or in case 
of an attorney at law. by certificate) 
shall be filed contemporaneously with 
the request. At any time after said date, 
as provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the matter herein 
may be issued on the Commission’s own 
motion. Persons who request a hearing 
or advice as to whether a hearing is 
ordered will receive notice of further 
developments in this matter, including 
the date of the hearing (if ordered ) and 
any postponements thereof. 
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For the Commission, by the Division of 
Investment Company Regulation, pur¬ 
suant to delegated authority. 

[seal] Ronald F. Hunt, 

Secretary. 

|FR Doc.72-16893 Filed 10-3-72;8:49 am] 

TARIFF COMMISSION 

[AA1921-100J 

CAST-IRON SOIL-PIPE FITTINGS 
FROM POLAND 

Determination of No Injury or 
Likelihood Thereof 

September 29,1972. 
The Treasury Department advised the 
Tariff Commission on June 30, 1972, that 
cast-iron soil-pipe fittings from Poland 
are being, or are likely to be, sold at 
less than fair value within the meaning 
of the Antidumping Act, 1921, as 
amended. In accordance with the re¬ 
quirements of section 201(a) of the Anti¬ 
dumping Act (19 U.S.C. 160(a)), the 
Tariff Commission instituted Investiga¬ 
tion No. A A1921-100 to determine 
whether an industry in the United States 
is being or is likely to be injured, or is 
prevented from being established, by rea¬ 
son of the importation of such mer¬ 
chandise into the United States. 

A public hearing was held on 
August 22, 1972. Notice of the investiga¬ 
tion and hearing was published in the 
Federal Register of July 14,1972 <37 F.R. 
13839). 

In arriving at a determination in this 
case, the Commission gave due con¬ 
sideration to all written submissions from 
interested parties, evidence adduced at 
the heailng, and all factual information 
obtained by the Commission’s staff from 
questionnaires, personal interviews, and 
other sources. 

On the basis of the investigation, the 
Commission* determined that an in¬ 
dustry in the United States is not being 
or is not likely to be injured, or is not 
prevented from being established, by 
reason of the importation of cast-iron 
soil-pipe fittings from Poland covered 
by the aforementioned less than fair 
value determination of the Treasury 
Department. 

Statement of Reasons 2 

The Antidumping Act, 1921, as 
amended, requires that the Tariff Com¬ 
mission find two conditions satisfied be¬ 
fore an affirmative determination can 

be made. 

First, there must be injury, or likeli¬ 
hood of injury, to an industry in the 
United States, or an industry in the 
United States must be prevented from 
being established. Second, such injury 
(or likelihood of injury or prevention of 
establishment of an industry a ) must be 
“by reason of’* the importation into the 

* Vice Chairman Parker was absent and 
Commissioner Young did not participate. 

: Commissioner Ablondi concurs In the 

result. 

Prevention of establishment of an in¬ 
dustry is not an issue in this Investigation. 


United States of the class or kind of 
foreign merchandise the Secretary of the 
Treasury determined is being, or i s like ly 
to be, sold at less than fair value (LTFV). 

In our judgment neither of the afore¬ 
mentioned conditions is satisfied in the 
instant case. Accordingly, we have made 
a negative determination based primar¬ 
ily on the following considerations: 

1. Imports of cast-iron soil-pipe fit¬ 
tings from Poland—which Treasury’s in¬ 
vestigation covering the 12-month pe¬ 
riod July 1970 through June 1971 indi¬ 
cated were all sold at LTFV—have been 
extremely small in relation to the ship¬ 
ments by domestic producers into the 
three-State market area (New York, New 
Jersey, and Pennsylvania) where the im¬ 
ports were concentrated. 

2. Prices of domestic cast-iron soil 
pipe increased almost steadily during 
1967-71, and the only price decrease—a 
decline of less than 4V 2 percent in effect 
for about 2 months during 1970—was a 
consequence of competition among do¬ 
mestic producers. 

3. In the period 1967-71, domestic 
shipments of cast-iron soil-pipe fittings 
into the three-State area where the 
LTFV imports were concentrated in¬ 
creased substantially, w here as total im¬ 
ports in general, and LTFV imports in 
particular, declined. 

4. Prices of cast-iron soil-pipe fittings 
from Poland paid by the importer of such 
fittings have increased in recent years, 
and the supply available to the importer 
for sale in the United States has de¬ 
creased markedly. 

Description of Product 

Cast-iron soil-pipe fittings are made in 
specific shapes and sizes, and within the 
given specifications they are fungible 
products. Because of their high trans¬ 
portation costs relative to their value, 
such fittings are more profitably sold 
near their point of manufacture, or, as 
with imports, near their point of entry. 
Price is the principal factor of compe¬ 
tition. 

The Industry 

In making its determination in this 
case, the Commission gave consideration 
to all the facilities in the United States 
used in the production of cast-iron soil- 
pipe fittings. However, inasmuch as the 
sale of the LTFV imports was concen¬ 
trated in the three-State area of New 
York, New Jersey, and Pennsylvania, the 
Commission gave special attention to 
U.S. facilities that produced most of the 
domestic cast-iron soil-pipe fittings sold 
in recent years in that area. 

Import Penetration 

The ratio of LTFV imports to con¬ 
sumption of cast-iron soil-pipe fittings 
in the three-State area declined from 
8.5 percent in 1967 to 2.7 percent in 1970 
and 1971. Moreover, some 80 percent of 
the total LTFV imports during 1967-71 
did not compete directly with domesti¬ 
cally produced fittings because such Im¬ 
ports were sold to certain domestic 
foundries that sourced their fittings al¬ 
most exclusively from abroad. 


The decline in import penetration in 
the three-State area occurred when the 
consumption of cast-iron soil-pipe fit¬ 
tings therein increased substantially— 
from about 23,000 short tons in 1967 to 
about 32,000 short tons in 1971. Inas¬ 
much as LTFV imports, as well as all 
other imports of tills product, declined 
during the period 1967-71, the upward 
trend in consumption reflects the sig¬ 
nificant increase in domestic shipments 
during those years. Indeed, domestic 
shipments increased each year, from 
about 21,000 tons in 1967 to about 30.000 
tons in 1971. 

Prices 

Prices of cast-iron soil-pipe fittings 
sold by the domestic industry in the 
three-State market area increased 
throughout the period 1967-71, except 
when the prevailing domestic price de¬ 
clined by about percent during a 2- 
month period in 1970. The upward trend 
in domestic prices was in response to 
the high demand for fittings in that mar¬ 
ket area. A proposed further price in¬ 
crease by the domestic producers of fit¬ 
tings was denied by the Price Commis¬ 
sion in May 1972. 

U.S. prices of LTFV imixirts increased 
steadily throughout the period 1967-71. 
Moreover, the rate of price Increases on 
the LTFV imports was greater than that 
on the domestic products, resulting in a 
n arro wer spread between domestic and 
LTFV import prices. No evidence was 
obtained by the Commission that prices 
for domestic fit tings were depressed or 
suppressed by LTFV imports. Prices of 
imported cast-iron soil-pipe fittings from 
Poland paid by the importer of such fit¬ 
tings have been increasing and the sup¬ 
ply available for export to the United 
States is expected to be curtailed as de¬ 
mand in that country and elsewhere 
increases. 

Financial Experience 

The financial data made available to 
the Commission by the domestic produc¬ 
ers covered the period 1967-71, the period 
in which domestic sales increased sub¬ 
stantially at generally rising prices. In 
our judgment there is no evidence of a 
causal connection between the LTFV 
sales and the financial health of the 
industry. 

Conclusion 

On the basis of the foregoing, we con¬ 
clude that the domestic industry is not 
being, or is not likely to be, injured by 
reason of imports of cast-iron soil-pipe 
fittings from Poland. 

By order of the Commission. 

[seal] Kenneth R. Mason, 

Secretary . 

[FR Doc.72-16950 Filed 10-3-72:8:54 am) 


[ AA1921-104] 

COLOR TELEVISION PICTURE TUBES 
FROM JAPAN 

Notice of Investigation and Hearing 

Having received advice from the 
Treasury Department on September 26, 


No. 193—Ft. I-18 
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1972, that color television picture tubes 
from Japan are being, or are likely to be, 
sold at less than fair value, the U.S. 
Tariff Commission has instituted an in¬ 
vestigation under section 201(a) of the 
Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), to determine whether an 
industry in the United States is being or 
is likely to be injured, or is prevented 
from being established, by reason of the 
importation of such merchandise into 
the United States. 

Hearing . A public hearing in connec¬ 
tion with the investigation will be held 
in the Tariff Commission’s Hearing 
Room Tariff Commission Building, 8th 
and E Streets NW., Washington, DC. 
beginning at 10 a.m., e.s.t., on November 
28, 1972. All parties will be given an op¬ 
portunity to be present, to produce evi¬ 
dence, and to be heard at such hearing. 
Requests to appear at the public hearing 
should be received by the Secretary of 
the Tariff Commission, in writing, at its 
offices in Washington, D.C., not later 
than noon, Thursday, November 23,1972. 

Issued: September 29, 1972. 

By order of the Commission. 

[seal! Kenneth R. Mason, 

Secretary. 

[PR DOC.72-16952 Piled 10-3-72;8:54 ami 


[ AA1921-991 

DRYCLEANING MACHINERY FROM 
WEST GERMANY 


Determination of Injury 


September 29, 1972. 


On June 29, 1972, the Tariff Commis¬ 
sion received advice from the Treasury 
Department that drycleaning machinery 
from West Germany is being, or is likely 
to be. sold in the United States at less 
than fair value within the meaning of 
the Antidumping Act, 1921, as amended. 
In accordance with the requirements of 
section 201 (a) of the Antidumping Act 
(19 U.S.C. 160(a)), the Tariff Commis¬ 
sion instituted investigation No. AA1921- 
99 to determine whether an industry in 
the United States is being or is likely to 
be injured, or is prevented from being 
established, by reason of the importation 
of such merchandise into the United 


A public hearing was held on August 
15 and 16, 1972. Notice of the investi¬ 
gation and hearing was published in the 
Federal Register of July 14, 1972 (37 
F.R. 13840). 

In arriving at its determination, the 
Commission gave due consideration to 
all written submissions from interested 
parties, evidence adduced at the hearing, 
and all factual information obtained by 
the Commission’s staff from question¬ 
naires, personal interviews, and other 


sources. 

On the basis of its investigation, the 
Commission has unanimously deter¬ 
mined 1 that an industry in the United 


i commissioner Young did not participate 
In the Investigation. 


States is being injured by reason of the 
importation or drycleaning machines 
from West Germany that is being or is 
likely to be sold at less than fair value 
within the meaning of the Antidumping 
Act, 1921, as amended. 

Statement of Reasons of Chairman 
Bedell, Vice Chairman Parker, Com¬ 
missioner Leonard, and Commissioner 
Moore a 

The imported drycleaning machinery 
that is the subject of this investigation 
includes machines equipped with a coin¬ 
metering device and those not so equip¬ 
ped. These imported machines, like those 
produced domestically, utilize a solvent 
to remove soils and stains from textile 
fabrics, clothing, or other made-up tex¬ 
tile articles. 

The Injured Domestic Industry 
In 1971, drycleaning machines were 
produced by 18 firms in the United 
States; 14 of these firms produced 
units having capacities of 16 pounds and 
over per load. The bulk of the U.S. out¬ 
put of coin-operated units having load 
capacities of 16 pounds and over was 
supplied by firms which are predomi¬ 
nantly manufacturers of noncoin-oper¬ 
ated machines, whereas small capacity 
coin-operated units were made primarily 
by manufacturers of household-type 
washing machines. 

We have determined that the domestic 
industry injured by the less than fair 
value (LTFV) imports herein consid¬ 
ered consists of facilities in the United 
States used in the production of all 
types of drycleaning machines irrespec¬ 
tive of their load capacities.® 

Market Penetration 

The Treasury Department’s investiga¬ 
tion showed that about half of the dry- 
cleaning machines exported to the United 
States from West Germany during the 
period covered by its investigation were 
sold at LTFV. We find that the price 
advantage afforded by s uch sales in the 
United States at LTFV enabled West 
German exporters of drycleaning ma¬ 
chines to make severe inroads into an 
already declining market. 

The value of apparent U.S. consump¬ 
tion of drycleaning machines declined 
irregularly from $16.3 million in 1968 to 
$15.8 million in 1971 (a decline of 5 per¬ 
cent). This decline in consumption was 
largely attributable to the widespread 
use of the new wash-and-wear fabrics 
that do not require drycleaning and to 
the trend towards a less formal style 
of dress among young people. 

During 1968-71 annual U.S. imports 
(including fair value imports) of aU 
types and sizes of drycleaning machines 
from the two LTFV suppliers in West 
Germany ranged from 9 percent in 1969 


3 Commissioner Ablondi concurs in the 

3 Vice Chairman Parker and Commissioner 
Moore note that the brunt of the injury to 
the domestic industry has been borne by 
those facilities used in the production of dry- 
cleaning machines having load capacities of 
16 pounds and over. 


to 19 percent in 1970 of the value of ap¬ 
parent U.S. consumption. A small decline 
in import penetration occurred in 1971 
subsequent to the filing of the dumping 
complaint with the Treasury Depart¬ 
ment in March 1971. 

The market penetration by LTFV im¬ 
ports is more than adequate to warrant 
an injury determination. Moreover, it 
should be noted that the data presented 
above are based on the reported dutiable 
value of the imported drycleaning ma¬ 
chinery. If the wholesale value of the 
imports in the U.S. market (i.e., a value 
comparable to the wholesale value of 
domestic machines) was used in the fore¬ 
going computations, significantly higher 
penetration percentages would result. 

Price Suppression 

In the presence of LTFV imports in the 
U.S. market, the prices realized by U.S. 
producers on their sales of drycleaning 
machines have been suppressed. Prices 
received by U.S. producers for the ma¬ 
chines that were found by Treasury to 
have been sold at LTFV remained static 
or showed relatively insignificant In¬ 
creases during 1969-71, a period in which 
the manufacturing costs of these firms 
were increasing rapidly, and during 
which the wholesale price index for tex¬ 
tile machinery increased by 12 percent. 
This price suppression has denied the 
U.S. producers an opportunity to offset 
increasing production costs and coupled 
with a decline in sales volume has led to 
the deterioration of profits which is dis¬ 
cussed below. 

The adverse effect of LTFV prices upon 
the level of prices in the U.S. market is 
borne out in the bid prices offered to the 
Veterans Administration during 1971 and 
1972. On those procurements where di¬ 
rect domestic and foreign competition 
existed, the largest LTFV importer un¬ 
derbid a domestic producer by margins 
ranging between 25 and 50 percent. Sales 
of some units to the Veterans Administra¬ 
tion were found by Tre asur y to have been 
made at LTFV. The LTFV margin con¬ 
tributed substantially to the margin of 
underselling of those units. 

Profit-and-Loss Experience of 

Domestic Producers 

The Commission received profit-and- 
loss data from U.S. firms which ac¬ 
counted for about half of the total value 
of U.S. sales of all drycleaning machines 
produced in the United States during 
1967-71. The firms supplying these data 
were predominantly producers of dry- 
cleaning machines having load capacities 
of 16 pounds and over. The data re¬ 
ceived indicate that the drycleaning 
machinery operations of those firms were 
profitable in 1967 and 1968; they had 
small losses in 1969. and loss ratios as a 
percent of net sales of 18 and 16 percent , 
respectively, in 1970 and 1971, the period 
of the Treasury's investigation. There 
can be no doubt that the price suppres¬ 
sion resulting from the LTFV sales con¬ 
tributed materially to the lack of profit¬ 
ability in the industry. 
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Conclusion 

In summary, the LTFV imports have 
enabled foreign suppliers to obtain a 
large share of the U.S. market for dry- 
cleaning machines (19 percent in 1970) 
during a period when overall U.S. de¬ 
mand for these machines was declining. 
The domestic industry’s declining mar¬ 
ket share, combined with price suppres¬ 
sion— both resulting from LTFV sales— 
have adversely affected the financial 
health of the domestic industry. Accord¬ 
ingly, we have determined that an in¬ 
dustry in the United States is being in¬ 
jured by reason of such LTFV imports. 

By order of the Commission. 

[seal] Kenneth R. Mason. 

Secretary. 

[FR Doc.72-16961 Filed 10-3-72;8:54 ainj 


DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

ARKANSAS DEVELOPMENTAL PLAN 

Stale Occupational Safety and Health 

Standards and Their Enforcement; 

Notice of Submission of Plan and 

Availability for Public Comment 

1. Submission and description of Plan. 
Pursuant to section 18 of the Occupa¬ 
tional Safety and Health Act of 1970 
(29 U.S.C. 667) and § 1902.11 of Title 29, 
Code of Federal Regulations, notice is 
hereby given that an Occupational 
Safety and Health Plan for the State of 
Arkansas has been submitted to the As¬ 
sistant Secretary of Labor for Occupa¬ 
tional Safety and Health. The Assistant 
Secretary has preliminarily reviewed the 
plan, and hereby gives notice that the 
question of approval of the plan is in 
issue before him. 

The plan identifies the Department of 
Labor as the State agency designated by 
the Governor of the State to administer 
the plan throughout the State. It defines 
the covered occupational safety and 
health issues as defined by the Secretary 
of Labor in 29 CFR 1902.2(c) (1) . 

The plan includes proposed draft legis¬ 
lation to be considered by the Arkansas 
Legislature during its 1973 session. Under 
the legislation the Department of Labor 
will have full authority to enforce and 
administer laws respecting safety and 
health of employees in all workplaces 
of the State with the exception of em¬ 
ployees of the United States or employees 
protected under other Federal Occupa¬ 
tional Safety and Health Laws such as 
the Atomic Energy Act of 1954, 42 U.S.C. 
2021; the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C. 801; and 
the Longshoremen’s and Harbor 
Workers’ Compensation Act. 33 U.S.C. 
941. 

The legislation further proposes to 
bring the plan into conformity with the 
requirements of 29 CFR Part 1902 in 
areas such as procedures for variances 
and the protection of employees from 


hazards, procedures for the develop¬ 
ment and promulgation of standards, in¬ 
cluding standards for protection of em¬ 
ployees against new and unforeseen 
hazards; procedures for prompt re¬ 
straint, or elimination of imminent 
danger situations. 

The legislation is also intended to in¬ 
sure inspections in response to com¬ 
plaints; give employer and employee 
representatives opportunity to accom¬ 
pany inspectors in order to aid inspec¬ 
tions; notification of employees or their 
representatives when no compliance 
action is taken as a result of alleged vio¬ 
lations, including informal review; noti¬ 
fication of employees of their protec¬ 
tions and obligations; protection of em¬ 
ployees against discharge or discrimina¬ 
tion in terms and conditions of employ¬ 
ment; adequate safeguards to protect 
trade secrets; provisions for prompt no¬ 
tice to employers and employees of 
alleged violations of standards and 
abatement requirements; a system of 
sanctions against employers for viola¬ 
tions of standards and others; employer 
right of review and employee participa¬ 
tion in review proceedings, and coverage 
of employees of political subdivisions. 

Included in the plan is a statement of 
the Governor’s support for the proposed 
legislation and a statement of legal opin¬ 
ion that it will meet the requirements of 
the Occupational Safety and Health Act 
of 1970, and is consistent with the Con¬ 
stitution and laws of Arkansas. The plan 
sets out goals and provides a timetable 
for bringing it into full conformity with 
Part 1902 including provision for a merit 
system for personnel upon enactment of 
the proposed legislation by the State 
legislature. 

2. Location of plan for inspection and 
copying. A copy of the plan may be in¬ 
spected and copied during normal busi¬ 
ness hours at the following locations: 
Office of State Programs, Occupational 
Safety and Health Administration, Room 
305, Railway Labor Building, 400 First 
Street NW., Washington, DC 20210; Re¬ 
gional Administrator, Occupational 
Safety and Health Administration, De¬ 
partment of Labor, Seventh Floor, 
Texaco Building, 1512 Commerce Street, 
Dallas, TX 75201; Office of the Commis¬ 
sioner, Department of Labor, Capitol Hill 
Building, Little Rock, Ark. 72201. Copies 
of the plan may be obtained at the ex¬ 
pense of the person (s) requesting the 
copies. 

3. Public participation. Interested per¬ 
sons are hereby given 30 days from the 
day of this publication in which to sub¬ 
mit to the Assistant Secretary written 
data, views, and arguments concerning 
the plan. The submissions are to be ad¬ 
dressed to the Director, Office of State 
Programs, OSHA, Railway Labor Build¬ 
ing, Room 305, UJ3. Department of 
Labor, Washington, D.C. 20210. The 
written comments will be available for 
public inspection and copying, at the ex¬ 
pense of the person(s) requesting such 
copies, at the above address. 

Any interested person (s) may request 
an informal hearing concerning the pro¬ 
posed plan, or any part thereof, when¬ 


ever particularized written objections 
thereto are filed within the 30 days speci¬ 
fied above. If the Assistant Secretary 
finds that substantial objections are filed, 
he shall hold a formal or informal hear¬ 
ing on the subjects and issues involved. 

The Assistant Secretary of Labor for 
Occupational Safety and Health shall 
thereafter consider all relevant com¬ 
ments and arguments presented and is¬ 
sue his decision as to approval or dis¬ 
approval of the plan. 

Signed at Washington, D.C., this 29th 
day of September 1972. 

G. C. Guenther, 
Assistant Secretary of Labor. 

[FR Doc.72-16909 Filed 10-3-72;8:51 am) 


CONSTRUCTION SAFETY ADVISORY 
COMMITTEE 

Notice of Meeting 

Notice is hereby given that the Con¬ 
struction Safety Advisory Committee, 
established under section 107(e)(1) of 
the Contract Work Hours and Safety 
Standards Act and section 7(b) of the 
Williams-Steiger Occupational Safety 
and Health Act of 1970 (29 U.S.C. 656) 
will meet at 9 a.m. on Wednesday, Octo¬ 
ber 11, 1972, in Room 216 A and B of 
the Main Labor Building, 14th Street and 
Constitution Avenue NW., Washington 
DC. 

The committee will take up the matter 
of improvement of standards relating 
to tunnel construction and such other 
matters as the Assistant Secretary of 
Labor for Occupational Safety and 
Health may wish to bring before it. 

The meeting shall be open to the 
public. 

Signed at Washington, D.C., this 29th 
day of September 1972. 

G. C. Guenther, 
Assistant Secretary of Labor. 

[FR Doc.72-16910 Filed 10-3-72;8:51 amj 


UNITED STATES LINES, INC. 

Withdrawal of Application for 
Variance 

On May 10, 1972, United States Lines, 
Inc., One Broadway, New York, NY 
10004, made application pursuant to sec¬ 
tion 6(b)(6)(A) of the Williams- 
Steiger Occupational Safety and Health 
Act of 1970 (84 Stat. 1594) and 29 CFR 
1905.10 for a temporary variance, and 
for an interim order pending a decision 
on the application for the variance, from 
the standard prescribed in 29 CFR 1918.- 
85(b) (3) and (5), concerning the weigh¬ 
ing of containerized cargo. Notice of the 
application, and of the granting of an 
interim order pending a decision on the 
application, was published in the Federal 
Register on July 19, 1972 (37 F.R. 
14346 ). The notice invited interested per¬ 
sons, including affected employers and 
employees, to submit written data, views, 
and arguments regarding the grant or 
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denial of the variance. In addition, af¬ 
fected employers and employees were 
permitted to request a hearing on the ap¬ 
plication for a variance. One petition has 
been filed, requesting a public hearing on 
the application. 

On September 5, 1972, a request was 
received from United States Lines, Inc., 
to withdraw its May 10,1972. application 
for a variance. The request was granted. 
Accordingly, the petition for a hearing 
on the application for a variance of the 
United States Lines is hereby denied, 
because the application is no longer 
before the Assistant Secretary of Labor 
for action. For the same reason the in¬ 
terim order granted to United States 
Lines, pending action on its application, 
is deemed terminated. 

Signed at Washington, D.C., this 29th 
day of September 1972. 

G. C. Guenther, 
Assistant Secretary of Labor. 

| PH Doc.72-16972 Filed 10-3-72:8:56 am| 

INTERSTATE COMMERCE 
COMMISSION 

[Notice 90] 

ASSIGNMENT OF HEARINGS 

September 29, 1972. 
Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the official docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of hear¬ 
ings in which they are interested. No 
amendments will be entertained after 
the date of this publication. 

MC 30837 Sub 440. Kenosha Auto Transport 
Corp. Extension-Import Automobiles. MC 
52657 Sub. 685, Arco Auto Carriers, Inc.. 
Extension-Import Automobiles, now as¬ 
signed October 2, 1972, at 8t. Paul, Minn., 
hearing is postponed indefinitely. 

MC 83835 Sub 87, Wales Transportation, Inc., 
continued to October 18, 1972, at the Offices 
of the Interstate Commerce Commission, 
Washington. D.C. 

MC 51146 Sub 247. Schneider Transport, Inc., 
hearing continued to October 25, 1972, at 
the Offices of the Interstate Commerce 
Commission, Washington, D.C. 

MC-2202 Sub 401, Roadway Express, Inc., 
hearing continued to October 13, 1972, at 
the Offices of the Interstate Commerce 
Commission, Washington. D.C. 

MC 106398 Sub 607, National Trailer Convoy, 
Inc., application is dismissed. 

MQF_11586, Aero Trucking, Inc.—Purchase 
(Portion)—Kenyon Motor Express, Inc. 
(directly/related) MC 60014 Sub 31, Aero 
Trucking, Inc., now being assigned No¬ 
vember 6, 1972, at Columbus, Ohio. In a 
hearing room to be later designated. 


MC—F-11504, Indianhead Truck Line, Inc.— 
Control and Merger—Dundee Truck Line. 
Inc., et al.. now assigned December 20, 1972. 
at Columbtis, Ohio, is postponed In¬ 
definitely. _ 

MC-51312 Sub 12, Bowling Green Transfer. 
Inc., now being assigned December 20, 1972 
(1 day), at Columbus, Ohio, In a hearing 
room to be later designated. 

MC 109397 Sub 277, Tri-State Motor Transit 
Co., now being assigned December 21, 1972 
(2 days), at Columbus, Ohio, in a hearing 
room to be later designated. 

MC 2890 Sub 43, American Buslines. Inc., Ex¬ 
tension-Sterling. Colo., now being as¬ 
signed November 14, 1972 (2 days), at Sid¬ 
ney, Netor.. in a hearing room to be later 
designated. . „ , 

MC-113459 Sub 70. H. J. Jeffries Truck Line, 
Inc., now being assigned hearing Novem¬ 
ber 2, 1972 (1 day), at Dallas. Tex., in a 
hearing room to be later designated. 

MC-115841 Sub 434, Colonial Refrigerated 
Transportation, Inc., now being assigned 
hearing November 3, 1972 (1 day), at 
Dallas. Tex., in a hearing room to be later 
designated. 

MC—F-11545, Miller Transfer and Rigging 
Co.—Purchase—Engel Trucking. Inc., et al.. 
now being assigned hearing November 1. 
1972. at the Offices of the Interstate Com¬ 
merce Commission, Washington, D.C. 

MC 61592 Sub 270. Jenkins Truck Line. Inc.. 
now being assigned hearing November 7, 
1972, at the Offices of the Interstate Com¬ 
merce Commission, Washington, D.C. 

MC 114211 Sub 169, Warren Transport. Inc.. 
and MC 123048 Sub 215. Diamond Trans¬ 
portation System. Inc., now being assigned 
hearing November 14. 1972, at the Offices of 
the Interstate Commerce Commission. 
Washington. D.C. 

MC 51146 Sub 211, Schneider Transport & 
Storage. Inc., now being assigned continued 
hearing December 18. 1972 (3 days), at 
Phoenix. Ariz., In a hearing room to be 
later designated. 

MC 133565 Sub 7. TrueTransport, Inc., now 
assigned October 30. 1972. at New York 
City. N.Y., is postponed to January 8. 1973. 
at New York City. N.Y.. in a hearing room 
to be later designated. 

MCF-11023. Dundee Truck Line, Inc.— 
Control—Modern Motor Express. Inc., MC 
109914 Sub 27. Dundee Truck Line. Inc., 
now assigned November 6, 1972, at Colum¬ 
bus, Ohio, hearing is postponed indefi¬ 
nitely. 

MC-C-7330. Allied Van Lines. Inc. vs. Clark 
Transfer. Inc., now being assigned hearing 
November 1. 1972, at the Offices of the 
Interstate Commerce Commission, Wash¬ 
ington. D.C. 

TsealI Robert L. Oswald, 

Secretary. 

[FR Doc.72-16969 Filed 10-3-72:8:56 am| 


| Ex Parte 241: Rule 19, 2d Rev. Exemption 19[ 

BALTIMORE AND OHIO RAILROAD 
CO. ET AL. 

Exemption from Mandatory Car 
Service Rules 

It appearing, that there has been a 
substantial increase in the movement 
of grain and grain products originating 
at stations on the railroads listed herein; 
that major harvests of corn, milo, and 
soybeans are commencing in the areas 
served by these railroads; that boxcar 
supplies available to these railroads are 
inadequate to meet all of the needs of 


the shippers served by them: that sur¬ 
pluses of plain boxcars exist on certain 
railroads: and that these railroads have 
consented to the use of their cars by the 
railroads listed herein. 

It is ordered , That pursuant to the 
authority vested in me by Car Service 
Rule 19, plain boxcars described in the 
Official Railway Equipment Register, ICC 
R.E.R. No. 384, issued by W. J. Treziser. 
or successive issues thereof, as having 
mechanical designation XM, with inside 
length 44 feet 6 inches or less and regard¬ 
less of door width, owned by the follow¬ 
ing railroads: 

The Baltimore and Ohio Railroad Co. 

Bangor and Aroostook Railroad Co. 

The Chesapeake and Ohio Railway Co. 
Delaware and Hudson Railway Co. 

The Denver and Rio Grande Western Rail¬ 
road Co. 

Illinois Terminal Railroad Co. 

Toledo. Peoria & Western Railroad Co. 

are exempt from the provisions of Car 
Service Rules 1 and 2 when located empty 
on. or loaded by, any of the lines named 
below : 

The Atchison, Topeka and Santa Fe Railway 
Co. 

Burlington Northern Inc. 

The Colorado and Southern Railway Co. 
Fort Worth and Denver Railway Co. 
Chicago & Eastern Illinois Railroad Co. 
Chicago and North Western Railway Co. 
Chicago, Milwaukee, St. Paul and Pacific 
Railroad Co. 

Chicago, Rock Island and Pacific Railroad 
Co. 

Illinois Central Gulf Railroad Co. 

The Kansas City Southern Railway Co. 
Missouri-Kansas-Texas Railroad Co. 

Missouri Pacific Railroad Co. 

Norfolk and Western Railway Co. 

(Lines Connersvllle, Indiana, and Mont¬ 
pelier, Ohio, and west, including stations 
on line between Connersvllle and Mont¬ 
pelier via New Castle, Muncie, Bluffton. 
Kingsland. Fort Wayne, and Butler, 
Ind.) 

St. Louis-San Francisco Railway Co. 

St. Louis Southwestern Railway Co. 

Soo Line Railroad Co. 

Union Pacific Railroad Co. 

Effective September 30. 1972. 

Expires November 15, 1972. 

Issued at Washington, D.C., Septem¬ 
ber 27,1972. 

Interstate Commerce 
Commission, 

[seal] R. D. Pfahler, 

Agent. 

(FR Doc.72 16965 Filed 10-3-72;8:55 am] 
[Ex Parte 241; Rule 19. Exemption 22 J 

ATCHISON, TOPEKA, AND SANTA FE 
RAILWAY CO. ET AL. 

Exemption from Mandatory Car 
Service Rules 

It appearing, that there are substantial 
movements of grain and grain products 
moving in plain, 40-foot, narrow-door 
boxcars between points on the following 
railroads: 

The Atchison, Topeka and Santa Fe Railway 
Co. 


FEDERAL REGISTER, VOL. 37, NO. 193—WEDNESDAY, OCTOBER 4, 1972 







NOTICES 


20901 


Chicago, Milwaukee, St. Paul and Pacific 

Railroad Co. 

Chicago, Rock Island and Pacific Railroad 

Co. 

Missouri Pacific Railroad Co. 

Union Pacific Railroad Co. 

and that unlimited exchange of such cars 
among these railroads will increase car 
utilization by reductions in switching and 
other movements of empty cars. 

It is ordered. That pursuant to the 
authority vested in me by Car Service 
Rule 19, plain boxcars described in the 
Official Railway Equipment Register, ICC 
R.E.R. No. 384. issued by W. J. Trezise, 
or successive issues thereof, as having 
mechanical designation XM, with inside 
length 44 feet 6 inches or less and 
equipped with doors less than 9 feet wide 
owned by any of the aforementioned rail¬ 
roads and located empty on such lines, 
may be loaded with grain or grain prod¬ 
ucts, as defined herein, to stations located 
on any of the aforementioned railroads. 
When so loaded, such cars shall be ex¬ 
empt from the provisions of Car Service 
Rules 1 and 2. 

The term grain and grain products 
shall comprise the commodities specifi¬ 
cally named in lists 1, 2, 5, 6, 7, and 8 
published in Western Trunk lines 
Freight Tariff 330-U. ICC A-4797, issued 
by Fred Ofcky, supplements thereto or 
consecutive issues thereof. 

Effective October 1, 1972. 

Expires October 31, 1972. 

Issued at Washington, D.C., Septem¬ 
ber 27, 1972. 

Interstate Commerce 
Commission, 

rsEALl R. D. Pfahler, 

Agent. 

JFR Doc.72-10966 Piled 10-3-72:8:55 amj 


NOTICE OF FILING OF MOTOR 
CARRIER INTRASTATE APPLICATIONS 

September 29, 1972. 

The following applications for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits of 
the intrastate authority sought, pur¬ 
suant to section 206(a) (6) of the Inter¬ 
state Commerce Act, as amended Oc¬ 
tober 15, 1962. These applications are 
governed by Special Rule 1.245 of the 
Commission's rules of practice, published 
in the Federal Register, issue of April 11 
1963, page 3533, which provides, among 
other things, that protests and requests 
for information concerning the time and 
place of State Commission hearings or 
other proceedings, any subsequent 
changes therein, any other related mat¬ 
ters shall be directed to the State Com¬ 
mission with which the application is 
filed and shall not be addressed to or 
filed with the Interstate Commerce " 
Commission. 

Tennessee Docket No. MC 5835, filed 
July 11, 1972. Applicant: THOMAS 
RICHARDSON, W. E. RICHARDSON, 
AND JACKIE RICHARDSON, doing 
business as RICHARDSON TRUCKING 


CO., INC., Tiptonville, Term. 38079. Ap¬ 
plicant’s representative: JamesH. Smith, 
Box 212, Tiptonville, TN 38079. Certifi¬ 
cate of public convenience and necessity 
sought to operate a freight service as 
follows: Transportation of General com¬ 
modities, except household goods, explo¬ 
sives, and commodities requiring special 
equipment, from Dyersburg, Tenn., to 
Bogota, Ridgely, Tiptonville, Samburg, 
Hombeak, Troy. Obion. Trimble, New- 
bern, and back to Dyersburg, Tenn. Both 
intrastate and interstate authority 
sought. 

HEARING: October 18, 1972, at the 
Commission's Courtroom, C-l Cordell 
Hull Building, Nashville, Tenn., at 1:30 
p.m. Requests for procedural informa¬ 
tion including the time for filing protests 
concerning this application should be ad¬ 
dressed to the Tennessee Public Service 
Commission, Cordell Hull Building, 
Nashville, Tenn. 37219, and should not 
be directed to the Interstate Commerce 
Commission. 

Oklahoma Docket No. MC 21834 (Sub- 
No. 3) (amendment), filed September 12, 
1972, published in the Federal Register 
issue of September 27, 1972 and repub¬ 
lished as amended this issue. Applicant: 
MAURICE SMITH AUSLEY H. doing 
business as AUSLEY MOTOR FREIGHT, 
1911 Northwest First Street, Oklahoma 
City, OK. Applicant’s representative: 
Dean Williamson, 280 National Founda¬ 
tion Life Building, 3535 Northwest 58th 
Street, Oklahoma City, OK. Certificate 
of public convenience and necessity 
sought to operate a freight service as 
follows: Transportation of General com¬ 
modities, (1) between Oklahoma City, 
Okla., and Cyril, Okla., over U.S. High¬ 
way 66 to its intersection with U.S. High¬ 
way 281, near Bridgeport, Okla., thence 
south on U.S. Highway 281 to its inter¬ 
section with Oklahoma State Highway 
19 at Apache, Okla., thence east on Okla¬ 
homa State Highway 19 to Cyril, Okla., 
serving the intermediate points of Ana- 
darko and Apache, and the off route 
point of Stecker, Okla.; (2) between 
Anadarko, Okla., and Cyril, Okla., over 
Oklahoma State Highway 8; (3) as an 
alternate route, for operating conven¬ 
ience only, serving no intermediate points 
between Oklahoma City, Okla., and Ana¬ 
darko, Okla., over U.S. Highway 62 to its 
intersection with H. E. Bailey Turnpike, 
thence Southwest on H. E. Bailey Turn¬ 
pike to its intersection with U.S. Highway 
62 at Chickasha, Okla., thence West on 
U.S. Highway 62 to Anadarko, Okla. Ap¬ 
plicant requests his entire authority in¬ 
cluding the above requested routes be 
unitized to allow a complete service be¬ 
tween all points requested to be served on 
the above routes, and all points on the 
routes which applicant is presently au¬ 
thorized to serve. Applicant also requests 
authority to conduct operations in both 
intrastate and interstate and foreign 
commerce over the above routes. Note: 
The purpose of this republication is to 
redescribe the authority sought. 

HEARING: November 6, 1972, 9 a.m., 
third floor, Jim Thorpe Office Building, 
Oklahoma City, Okla. 73105. Requests for 
procedural information including the 


time for filing protests concerning this 
application should be addressed to the 
Oklahoma Corporation Commission, Jim 
Thorpe Office Building. Oklahoma City. 
Okla. 73105, and should not be directed 
to the Interstate Commerce Commission. 

Oklahoma Docket No. MC 23466 (Sub- 
No. 2), filed September 22. 1972. Appli¬ 
cant: CENTRAL OKLAHOMA 
FREIGHT LINES. INC., 207 North Cin¬ 
cinnati, Tulsa, OK 74103. Applicant’s 
representative: Rufus H. Lawson. 106 
Bixler Building, Post Office Box 75124, 
Oklahoma City, OK 73107. Certificate of 
public convenience and necessity sought 
to operate a freight service as follows: 
Transportation of General commodities , 
except those of unusual value, classes 
A and B explosives, household goods, 
commodities in bulk and commodities 
requiring special equipment, between 
Oklahoma City and Shawnee, Okla., 
serving all intermediate points, from 
Oklahoma City, Okla., over U.S. Highway 
270 to Shawnee, Okla., and return over 
the same route, from Oklahoma City, 
Okla., over UB. Highway 40 to Shawnee, 
Okla., and return over the same route. 
Notice: Notice is given that application 
includes the request to unitize appli¬ 
cant’s present authority, and, if granted, 
the authority sought in this application, 
to provide service to, from and between 
all points under applicant’s combined 
authorities. Both intrastate and inter¬ 
state authority sought. 

HEARING: On October 23, 1972, 9 
a.m., in the Court Room of Corporation 
Commission of Oklahoma, Jim Thorpe 
Building, Oklahoma City. Okla. 73105. 
Requests for procedural information in¬ 
cluding the time for filing protests con¬ 
cerning this application should be ad¬ 
dressed to the Corporation Commission 
of Oklahoma, Jim Thorpe Building. 
Oklahoma City, Okla. 73105 and should 
not be directed to the Interstate Com¬ 
merce Commission. 

California Docket No. 53597 filed Sep- 
t ember 21, 1972. Applicant: MISSION 
CITIES FREIGHT LINES, INC., 1005 
Railroad Avenue. Santa Clara, CA 95050. 
Applicant’s representative: Raymond A. 
Greene, Jr.. 405 Montgomery Street, San 
Francisco. CA 94104. Certificate of pub¬ 
lic convenience and necessity sought 
to operate a freight service as follows: 
Transportation of (1) General commodi¬ 
ties, except as hereinafter provided, be¬ 
tween all points and places in the San 
Francisco Territory, which is described 
as follows: SAN FRANCISCO TERRI¬ 
TORY includes all of the city of San 
Jose and that area embraced by the 
following boundary: Beginning at the 
point the San Francisco-San Mateo 
County boundary line meets the Pacific 
Ocean; thence easterly along said bound¬ 
ary line to a point 1 mile west of 
U.S. Highway 101; southerly along an 
imaginary line 1 mile west of and 
paralleling U.S. Highway 101 to its inter- 
ary line to a point 1 mile west of and 
section with Southern Pacific Co. right 
of way at Arastradero Road; southeast¬ 
erly along the Southern Pacific Co. right 
of way to Pollard Road, including 
industries served by the Southern Pacific 
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Co. spur line extending approximately 2 
miles southwest from Simla to Perma- 
nente; easterly along Pollard Road to 
West Parr Avenue; easterly along West 
Parr Avenue to Capri Drive; southerly 
along Capri Drive to East Parr Avenue; 
easterly along East Parr Avenue to the 
Southern Pacific Co. right of way; south¬ 
erly along the Southern Pacific Co. right 
of way to the Carapbell-Los Gatos city 
limits; easterly along said limits and 
the prolongation thereof to the San Jose- 
Los Gatos Road; northeasterly along San 
Jose-Los Gatos Road to Foxworthy Ave¬ 
nue; easterly along Foxworthy Avenue 
to Almaden Road; southerly along Al- 
maden Road to Hillsdale Avenue; east¬ 
erly along Hillsdale Avenue to U.S. 
Highway 101; northwesterly along U.S. 
Highway 101 to Tully Road; northeast¬ 
erly along Tully Road to White Road; 
northwesterly along White Road to 
McKee Road; southwesterly along 
McKee Road to Capitol Avenue; north¬ 
westerly along Capitol Avenue to State 
Highway 17 (Oakland Road); northerly 
along State Highway 17 to Warm 
Springs; northerly along the unnum¬ 
bered highway via Mission San Jose 
and Niles to Hayward; northerly along 
Foothill Boulevard to Seminary Avenue; 
easterly along Seminary Avenue to 
Mountain Boulevard; northerly along 
Mountain Boulevard and Moraga Avenue 
to Estates Drive; westerly along Estates 
Drive, Harbord Drive and Broadway Ter¬ 
race to College Avenue; northerly along 
College Avenue to Dwight Way; easterly 
along Dwight Way to the Berkeley - 
Oakland boundary line; northerly along 
said boundary line to the campus bound¬ 
ary of the University of California; 
northerly and westerly along the campus 
boundary of the University of California 
to Euclid Avenue; northerly along Euclid 
Avenue to Marin Avenue; westerly along 
Marin Avenue to Arlington Avenue; 
northerly along Arlington Avenue to UJS. 
Highway 40 (San Pablo Avenue); north¬ 
erly along U.S. Highway 40 to and in¬ 
cluding the city of Richmond; south¬ 
westerly along the highway extending 
from the city of Richmond to Point 
Richmond; southerly along an imaginary 
line from Point Richmond to the San 
Francisco waterfront at the foot of 
Market Street; westerly along said 
waterfront and shoreline to the Pacific 
Ocean; southerly along the shoreline of 
the Pacific Ocean to point of beginning; 
except that applicant shall not trans¬ 
port any shipments of: (1) Used house¬ 
hold goods and personal effects not 
packed in accordance with the crated 
property requirements set forth in para¬ 
graph (d) of Item No. 10-C of Minimum 
Rate Tariff No. 4-A. (2) Automobiles, 
trucks and buses, viz.: New and used, 
finished or unfinished passenger auto¬ 
mobiles (including jeeps), ambulances, 
hearses, and taxis; freight automobiles, 
automobile chassis, trucks, truck chassis, 
truck trailers, trucks and trailers com¬ 
bined, buses and bus chassis. (3) Live¬ 
stock, viz.: Bucks, bulls, calves, cattle, 
cows/ dairy cattle, ewes, goats, hogs, 
horses, kids, lambs, oxen. pigs, sheep, 
sheep camp outfits, sows, steers, stags, or 
swine. (4) Liquids, compressed gases, 
commodities in semiplastic form and 


commodities in suspension in liquids in 
bulk, in tank trucks, tank trailers, tank 
semitrailers, or a combination of such 
highway vehicles. (5) Commodities when 
transported in bulk in dump trucks or 
in hopper-type trucks. (6) Commodities 
when transported in motor vehicles 
equipped for mechanical mixing in 
transit. (7) Cement. (8) Logs, and (9) 
Commodities of unusual extraordinary 
value. (2) The following specific com¬ 
modities: Tile, linoleum, carpet and 
carpet padding, paint, conduit fittings 
and appliances between all points on or 
within 10 miles of the following routes: 
(A) State Highway 17 between its inter¬ 
section with Los Gatos-San Jose Road 
at Los Gatos and it intersection with 
State Highway 1 at Santa Cruz, inclu¬ 
sive. <B) State Highway 1 between its 
intersection with State Highway 17 at 
Santa Cruz and its intersection with 
State Highway 68 at Monterey, inclu¬ 
sive. (C) State Highway 156 west from 
its intersection with State Highway 1 at 
Castroville to its intersection with U.S. 
Highway 101, inclusive. (D) State High¬ 
way 68 between its intersection with 
State Highway 1 at Monterey and its in¬ 
tersection with U.S. Highway 101 at 
Salinas, inclusive. (E) U.S. Highway 101 
between its intersection with State 
Highway 68 at Salinas and its inter¬ 
section with Tully Road at San Jose, 
inclusive. (F) State Highway 156 east 
between its intersection with U.S. High¬ 
way 101 near San Juan Bautista and its 
intersection with State Highway 152, in¬ 
clusive. (G) State Highway 152 between 
its intersection with State Highway 156 
east and its intersection with U.S. 
Highway 1 at Watsonville, inclusive. (3) 
Through routes and rates may be estab¬ 
lished between any and all points speci¬ 
fied in paragraphs 1 and 2 above. (4) 
All intermediate points on said routes 
and all off-route points within the outer 
perimeters of the routes designated 
herein may be served. Both intrastate 
and interstate authority sought. 

HEARING: Date, time, and place not 
shown. Requests for procedural informa¬ 
tion including the time for filing pro¬ 
tests concerning this application should 
be addressed to the California Public 
Utilities Commission, State of California, 
State Building, Civic Center, 455 Golden 
Gate Avenue, San Francisco, CA 94102 
and should not be directed to the Inter¬ 
state Commerce Commission. 


By the Commission. 


[SEAL1 


Robert L. Oswald, 

Secretary . 


operate over deviation routes for operat¬ 
ing convenience only have been filed 
with the Interstate Commerce Commis¬ 
sion under the Commission’s Revised 
Deviation Rules-Motor Carriers of 
Passengers, 1969 (49 CFR 1042.2(c)(9) ) 
and notice thereof to all interested per¬ 
sons is hereby given as provided in such 
rules (49 CFR 1042.2(c)(9)). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules (49 CFR 
1042.2(c)(9)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication. 

Successively filed letter-notices of the 
same carrier under the Commission’s Re¬ 
vised Deviation Rules-Motor Carriers of 
Property, 1969, will be numbered con¬ 
secutively for convenience in identifica¬ 
tion and protests, if any, should refer 
to such letter-notices by number. 

Motor Carriers of Passengers 

No. MC-84728 (Deviation No. 7), 
SAFEWAY TRAILS, INC.. 1200 Eye 
Street NW.. Washington, DC 20005. filed 
September 19. 1972. Carrier proposes to 
operate as a common carrier, by motor 
vehicle, of passengers and their baggage, 
and express and newspapers in the same 
vehicle with passengers, over a deviation 
route as follows: From junction U.S. 
Highway 29 and Maryland Highway 103 
at or near Ellicott City, Md.. over U.S. 
Highway 29 (an access road) to junc¬ 
tion Interstate Highway 70N, thence 
over Interstate Highway 70N to junc¬ 
tion Intei-state Highway 695, and return 
over the same route, for operating con¬ 
venience only. The notice indicates that 
the carrier is presently authorized to 
transport passengers and the same prop¬ 
erty. over pertinent service routes as fol¬ 
lows: (1) from junction U.S. Highway 
29 and Maryland Highway 198 at Bur- 
tonsville, Md.. over U.S. Highway 29 to 
junction U.S. Highway 40 at Ellicott City. 
Md.. thence over U.S. Highway 40 to Bal¬ 
timore. Md.. and (2) from junction U.S. 
Highway 40 and Interstate Highway 695 
at or near Fullerton, Md., over Interstate 
Highway 695 to junction with the Balti¬ 
more-Washington Parkway, and return 
over the same routes. 

By the Commission. 

[sealI Robert L. Oswald, 

Secretary. 

|FR Doc.72-16968 Filed 10-3-72:8:66 am] 


(FR Doc.72 16967 Filed 10-3-72:8:56 am] 
(Notice 26( 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

September 29,1972. 

The following letter-notices of pro¬ 
posals (except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the qual¬ 
ity of the human environment resulting 
from approval of its application), to 


(Notice 80( 

MOTOR CARRIER APPLICATIONS AND 
CERTAIN OTHER PROCEEDINGS 

September 29, 1972. 
The following publications 1 are gov¬ 
erned by the new Special Rule 1100.24* 


i Except as otherwise specifically noted, 
each applicant (on applications <l'ed aft 
March 27. 1972) states that there will be n 
significant effect on the quality of 
human environment resulting from app 
of its application. 
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of the Commission’s rules of practice, 
published in the Federal Register, issue 
of December 3,1963, which became effec¬ 
tive January 1, 1964. 

The publications hereinafter set forth 
reflect the scope of the applications as 
filed by applicant, and may include de¬ 
scriptions, restrictions, or limitations 
which are not in a form acceptable to 
the Commission. Authority which ulti¬ 
mately may be granted as a result of the 
applications here noticed will not neces¬ 
sarily reflect the phraseology set forth in 
the application as filed, but also will 
eliminate any restrictions which are not 
acceptable to the Commission. 

Motor Carriers of Property 

No. MC 119493 (Sub-No. 74) (Repub¬ 
lication), filed June 9, 1971, published in 
the Federal Register issue of July 9, 
1971, and republished this issue. Appli¬ 
cant: MONKEM COMPANY, INC., West 
20th Street Road, Post Office Box 1196, 
Joplin, MO 64801. Applicant’s represent¬ 
ative: Ray F. Kempt, Post Office Box 
1196, Joplin, MO 64801. A decision and 
order of the Commission, Review Board 
No. 3, dated September 13, 1972, and 
served September 22, 1972, finds that op¬ 
eration by applicant, in interstate or for¬ 
eign commerce, as a common carrier by 
motor vehicle, over irregular routes, in 
Part (3) of the application, of weed kill¬ 
ing compounds, in containers, from Mili¬ 
tary, Kans., to points in Idaho, Minne¬ 
sota, Montana, North Dakota, South Da¬ 
kota, and Washington; that applicant is 
fit, willing, and able properly to perform 
such service and to conform to the re¬ 
quirements of the Interstate Commerce 
Act and the Commission’s rules and reg¬ 
ulations thereunder. That since it is pos¬ 
sible that other parties who have relied 
upon the notice in the Federal Register 
of the application as originally published 
may have an interest in and would be 
prejudiced by the lack of proper notice 
of the grant of authority without the re¬ 
quested limitation in our findings herein, 
a notice of the authority actually granted 
will be published in the Federal Register 
and issuance of the certificate in this 
pi ck ceding will be withheld for a period 
of 30 days from the date of such publica¬ 
tion, during which period any proper 
party in interest may file an appropriate 
petition for leave to intervene in the 
proceeding setting forth in detail the 
precise manner in which it has been so 
prejudiced. 

No. MC 125650 (Sub-No. 7) (Republi¬ 
cation), filed January 21, 1971, published 
in the Federal Register issue of Febru¬ 
ary 19, 1971, and republished this issue. 
Applicant: MOUNTAIN PACIFIC 

TRUCKING CORPORATION, 910 Dick¬ 
ens Street, Missoula, MT 59801. Appli¬ 
cant’s representative: Joseph O. Earp, 
607 Third Avenue, Seattle, WA 98014. A 
decision and order of the Commission, 
Review Board No. 1, dated September 14, 
1972, and served September 22, 1972, 
finds that operation by applicant, in in¬ 
terstate or foreign commerce, as a com¬ 
mon carrier by motor vehicle, over 
irregular routes, of (1) frozen foods, 
canned goods, potato products, poultry. 


and meat from points in Idaho and On¬ 
tario, Oreg., to points in Montana, re¬ 
stricted against the transportation of 
meat from Roberts, Idaho, to points in 
Montana; and (2) canned goods from 
Salt Lake City, Roy, and Clearfield, 
Utah, to points in Montana, except Great 
Falls, Mont.; the authority granted in 
(1) and (2) above, restricted to traffic 
destined to points in Montana; that ap¬ 
plicant is fit, willing, and able properly 
to perform such service and to conform 
to the requirements of the Interstate 
Commerce Act and the Commission’s 
rules and regulations thereunder. Be¬ 
cause it is possible that other parties, 
who have relied upon the notice of the 
application as published, may have an 
interest in and would be prejudiced by 
the lack of proper notice of the authority 
described in the appendix hereto, a notice 
of the authority actually granted will be 
published in the Federal Register and 
issuance of the certificate in this pro¬ 
ceeding will be withheld for a period of 
30 days from the date of such publica¬ 
tion, during which period any proper 
party in interest may file an appropriate 
petition for leave to intervene in the 
proceeding setting forth in detail the 
precise manner in which it has been 
prejudiced. 

No. MC 135728 (Republication), filed 
June 21, 1971. published in the Federal 
Register issue of July 22, 1971, and 
republished this issue. Applicant: 
RICHARD J. FRANKS, 6 Maple Street, 
Alliston, ON, Canada. Applicant’s repre¬ 
sentative: Samuel Rosenthal, 530 Wal- 
bridge Building, Buffalo, N.Y. 14202. A 
report and order of the Commission, 
recommended by Hearing Examiner, 
effective September 11, 1972, served 
September 21, 1972, finds that the pres¬ 
ent and future public convenience and 
necessity require operation by applicant, 
as a common carrier by motor vehicle, 
in interstate or foreign commerce, over 
irregular routes, of rough and dressed 
lumber, between ports of entry along 
the United States-Canada International 
boundary line in the States of New York 
and Michigan (except those in the Upper 
Peninsula of Michigan), on the one 
hand, and, on the other, points in New 
York, Pennsylvania, Ohio, Indiana, 
Michigan, Illinois, Wisconsin, Massa¬ 
chusetts, and Vermont. The Hearing Ex¬ 
aminer further finds that applicant is 
fit, willing, and able properly to per¬ 
form such service and to conform to the 
requirements of the Interstate Commerce 
Act and the Commission’s rules and reg¬ 
ulations thereunder. Because it is pos¬ 
sible that other parties, who have relied 
upon the notice of the application as 
published, may have an interest in and 
would be prejudiced by the lack of proper 
notice of the authority described in the 
findings in this order, a notice of the 
authority actually granted will be pub¬ 
lished in the Federal Register and issu¬ 
ance of a certificate in this proceeding 
will be withheld for a period of 30 days 
from the date of such publication, dur¬ 
ing which period any proper party in 
interest may file an appropriate petition 


or other relief setting forth in detail the 
precise manner in which it has been so 
prejudiced. 

Notices of Filing of Petitions 

No. MC 5812 (Notice of filing of peti¬ 
tion for clarification and modification 
of certificate), filed September 13, 1972. 
Petitioner: JOHN P. SORICE, doing 
business as JOHN P. SORICE TRUCK¬ 
ING, 150 Rosewood Avenue, Washington, 
PA 15301. Petitioner’s representative: 
Paul F. Beery, 88 East Broad Street. 
Columbus, OH 43215. Petitioner presently 
holds a certificate in No. MC 5812 issued 
March 10,1941, authorizing, as pertinent, 
operation as a common carrier by motor 
vehicle, over irregular routes of heavy 
machinery between points and places in 
that part of Pennsylvania south of U.S. 
Highway 422 and west of U.S. Highway 
119, on the one hand, and, on the other, 
points and places in that part of Ohio 
east of U.S. Highway 23 and north of 
U.S. Highway 50, and that part of West 
Virginia north of U.S. Highway 50. in¬ 
cluding points and places on the indi¬ 
cated portions of the highways specified. 
By the instant petition, petitioner seeks 
to modify its certificate, for clarification 
purposes, by replacing the commodity 
description heavy machinery with (a) 
Machinery ; (b) Commodities which be¬ 
cause of size or weight, require the use 
of special equipment or special handling, 
and related machinery parts and related 
contractors’ equipment , materials and 
supplies when their transportation is in¬ 
cidental to the transportation of com¬ 
modities which because of size or weight 
require the use of special equipment; 
mid, (c) Self propelled articles, each 
weighing 15,000 pounds or more, and 
related machinery , tools, parts and sup¬ 
plies moving in connection therewith. 
Any interested person desiring to par¬ 
ticipate may file one original and six 
copies of his written representations, 
views or arguments in support of or 
against the petition within 30 days from 
the date of publication in the Federal 
Register. 

No. MC 12977 (Notice of filing of peti¬ 
tion for removal of restriction), filed 
September 18, 1972. Petitioner: (HILL- 
SEN’S) HOLIDAY TOURS, 1521 West 
Highland, Redlands, Calif. 92373. Peti¬ 
tioner’s representative: Murchison & 
Davis, 9454 Wilshire Boulevard, Suite 400, 
Beverly Hills, CA 90212. Petitioner pres¬ 
ently holds a license in No. MC 12977, 
issued December 2, 1968, authorizing 
brokerage service for passengers and 
their baggage, in round trip tours, (1) 
beginning and ending at points in San 
Bernardino, Kern, and Fresno Counties, 
Calif., and extending to points in the 
United States (except Alaska and 
Hawaii), (2) beginning and ending at 
points in Contra Costa, San Mateo, Santa 
Clara, and San Diego Counties. Calif., 
and extending to points in the United 
States (except Alaska and Hawaii), (3) 
beginning and ending at points in Los 
Angeles and Orange Counties, Calif., and 
extending to points in the United States 
(except Alaska and Hawaii), and (4) 
beginning and ending at points in San 
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Bernardino and Riverside Counties. 
Calif., and extending to points in the 
United States. Restriction: Subject to the 
light of the Commission, which is hereby 
expressly reserved, to impose, after final 
determination of the proceeding in Ex 
Parte No. MC 29 (Sub-No. 2). Operations 
of Brokers and Passenger Transporta¬ 
tion, such terms and conditions, if any, 
as may be deemed necessary to insure 
that the transportation which applicant 
arranges is limited to bona fide service as 
a broker of transportation by motor ve¬ 
hicle of passengers and their baggage, in 
round trip tours, and authorized to en¬ 
gage in the above-specified operations as 
a broker at Redlands, Calif. By the in¬ 
stant petition, petitioner seeks removal 
of the restrictive language “authorized 
to engage in the above-specified opera¬ 
tions as a broker at Redlands, Calif, 
from its license. Any interested person 
desiring to participate may file an origi¬ 
nal and six copies of his written represen¬ 
tations. views or arguments in support 
of or against the petition within 30 days 
from the date of publication in the Fed¬ 
eral Register. 


No. MC 41706 (Sub-No. 9) (Notice of 
filing of petition for removal of restric¬ 
tion), filed September 6,1972. Petitioner : 
TOSE, INC., 64 West 4th Street, Bridge¬ 
port, PA 19405. Petitioner’s representa¬ 
tive: Anthony C. Vance, 1111 E Street 
NW., Suite 501, Washington, DC 20004. 
Petitioner presently holds a certificate in 
No. MC 41706 (Sub-No. 9), issued Janu¬ 
ary 16. 1970, authorizing, as pertinent, 
operation as a common carrier by motor 
vehicle, over irregular routes, of such 
merchandise as it’s ordinarily dealt in 
by retail stores, premium redemption 
companies, and mail-order houses, be¬ 
tween New York. N.Y., Washington, 
D.C., points in Fairfield, Hartford, and 
New Haven Counties, Conn., Albany, 
Columbia, Dutchess, Fulton, Greene, 
Montgomery, Nassau, Orange, Putnam, 
Rensselaer, Rockland, Schenectady, 
Schoharie, Suffolk, Sullivan, Ulster, and 
Westchester Counties. N.Y., and points in 
Delaware, Maryland. New Jersey, and 
Pennsylvania. Restriction: (1) Re¬ 
stricted against the traffic transportation 
between Washington, D.C., on the one 
hand, and, on the other, points in Mary¬ 
land; and (2) limited to delivery to the 
customers (ultimate consumers) of re¬ 
tail stores, premium redemption com¬ 
panies, and mail-order houses, and the 
transportation of shipments of this 
character returned by such customers to 
the shippers, and shall be restricted 
against transportation of any commod¬ 
ity intended for resale, manufacturing, 
or other commercial processing, and no 
transportation shall be provided for any 
shipment weighing more than 250 
pounds. For the purpose of this restric¬ 
tion, a package or group of packages 
from a single consignor to a single con¬ 
signee at a single destination shall be 
considered a shipment. By the instant 
petition, petitioner seeks modification of 
restriction section (2) above by removal 
of the restrictive language ‘limited to 
delivery to the customers (ultimate con¬ 
sumers) of retail stores, premium re¬ 


demption companies, and mail-order 
houses, and the transportation of ship¬ 
ments of this character returned by such 
customers to the shippers, and shall be 
restricted against transportation of any 
commodity intended for resale, manufac¬ 
turing, or other commercial processing*’. 
Any interested person desiring to partici¬ 
pate may file an original and six copies 
of his written representations, views or 
arguments in support of or against the 
petition within 30 days from the date 
of publication in the Federal Register. 

No. MC 95540 (Sub-No. 814) (Notice of 
filing of petition for modification of cer¬ 
tificate) . filed August 3, 1972. Petitioner: 
WATKINS MOTOR LINES, INC.. 1120 
West Griffen Road. Lakeland, FL 33801. 
Petitioner's representative: A. J. Swan¬ 
son, 521 South 14th Street, Post Office 
Box 80806, Lincoln, NE 68501. Petitioner 
presently holds a certificate in No. MC 
95540 (Sub-No. 814), issued June 27, 
1972, authorizing operation as a common 
carrier by motor vehicle, over irregular 
routes, transporting: (1) Foodstuffs , in 
vehicles equipped with mechanical re¬ 
frigeration (except in bulk and except 
meats, meat products, meat byproducts 
and articles distributed by meat packing¬ 
houses. as described In sections A and C 
of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 6i 
M.C.C. 209 and 766). from points in 
Texas to points in Alabama. Florida, 
Georgia, North Carolina. South Carolina, 
and Tennessee (except Memphis and 
points in its commercial zone as defined 
by the Commission), with no transporta¬ 
tion for compensation on return except 
as otherwise authorized. Restriction: (a) 
Restricted against the transportation of 
canned foodstuffs originating at the 
plantsite and storage facilities of Camp¬ 
bell Soup Co., at Paris. Tex., and de¬ 
stined to points in Alabama. Florida, and 
Georgia; and (b) restricted against the 
transportation of unfrozen foods from 
Dallas and Fort Worth, Tex., and points 
in their commercial zones as defined by 
the Commission, to Birmingham. Hunts¬ 
ville. and Decatur, Ala., and points in the 
Atlanta, Ga., commercial zone as de¬ 
fined by the Commission; and (c) re¬ 
stricted against the transportation of 
nonfrozen foods from Houston, Tex., and 
points in its commercial zone as defined 
by the Commission, to Atlanta, Ga., and 
Birmingham, Ala., and points in their 
commercial zones as defined by the Com¬ 
mission; and (d) service at points in 
Tennessee restricted to shipments des¬ 
tined to points in Tennessee. 

(2) Foodstuffs , in vehicles equipped 
with mechanical refrigeration (except in 
bulk and except frozen prepared foods), 
from points in Texas to points in Mary¬ 
land. Massachusetts, New Jersey. New 
York, Pennsylvania. Rhode Island. West 
Virginia, and the District of Columbia, 
with no transportation for compensation 
on return except as otherwise authorized. 
Restriction: Restricted against the trans¬ 
portation of nonfrozen foods from Dallas 
and Fort Worth, Tex., and points in their 
commercial zones as defined by the Com¬ 
mission, to Charleston and Huntington, 
W. Va.. and points in their commercial 


zones as defined by the Commission. (3) 
Foodstuffs , in vehicles equipped with me¬ 
chanical refrigeration (except in bulk>, 
from points in Texas to points in Con¬ 
necticut, Delaware, Maine, New Hamp¬ 
shire, Virginia, and Vermont, with no 
transportation for compensation on re¬ 
turn except as otherwise authorized. f4> 
Frozen fruits, berries, vegetables, and 
foodstuff concentrates, from points in 
Texas (except San Antonio), to points in 
Maryland, Massachusetts, New Jersey. 
New York, Pennsylvania, Rhode Island. 
West Virginia, and the District of Colum¬ 
bia, with no transportation for compen¬ 
sation on return except as otherwise 
authorized. (5) Frozen foods, from San 
Antonio, Tex., to points in Maryland. 
Massachusetts. New Jersey, New York. 
Pennsylvania, Rhode Island, West Vir¬ 
ginia, and the District of Columbia, with 
no transportation for compensation on 
return except as otherwise authorized. 
By the instant petition, petitioner seeks 
modification of its certificate to remove 
the restrictive language “in vehicles 
equipped with mechanical refrigeration” 
from the above listed sections (1), <2>, 
and (3). Any interested person desiring 
to participate may file an original and 
six copies of his written representations, 
views or arguments in support of or 
against the petition within 30 days from 
the date of publication in the Federal 
Register. 


No. MC 105678 (Sub-Nos. 13, 18 and 
22) (Notice of Filing of Petition for 
Modification of Permit To Add Shipper), 
Filed August 22. 1972. Petitioner: SECO 
TRUCKING CO., a corporation, 219 
North Jackson Avenue, Post Office Box 
887, Mason City, IA 50401. Petitioners 
representative: Thomas F. Kilroy, Post 
Office Box 624, Springfield. VA 22150. 
Petitioner presently holds in No. MC 
105678 (Sub-No. 13) a motor contract 
carrier permit authorizing, as pertinent, 
the transportation, over irregular routes, 
of: (1) Explosives and explosives sup¬ 
plies, except liquid nitroglycerin, from 
the sites of the plants and magazines of 
the Atlas Chemical Industries, Inc., at 
Atlas, Mo., and points in Missouri within 
10 miles thereof to points in Illinois, 
North Dakota, and South Dakota; <2> 
Blasting agents, ammonium nitrate and 
nitro-carbo-nitrate, from the sites of 
the plants and magazines of the Atlas 
Chemical Industries, Inc., at Atlas, Mo., 
and points In Missouri within 10 miles 
thereof, to points in Iowa, Minnesota. 
Wisconsin, Illinois, Nebraska. North 
Dakota, and South Dakota; and returned 
shipments of the commodities described 
in (1) and (2) above. Restriction: 
Limited to a transportation service to be 
performed under a continuing contract, 
or contracts with; Atlas Chemical Indus¬ 
tries, Inc. (ICI America, Inc.), of Wii- 
mington, Del. and The Bowen Corp. 
Mason City. Iowa: in No. MC 105678 
(Sub-No. 18) petitioner is authorized to 
transport: 

(1) Explosives and blasting supplies > 
except in bulk, from Atlas, Mo., and the 
magazines of Atlas Chemical indusUies, 
Inc., at or near Baxter Springs, Kans.. 
and Picher, Okla., to points in Minnesota, 
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Wisconsin, Michigan, Kansas, Arkansas, 
Indiana, Ohio, Illinois, Pennsylvania, 
Missouri, Iowa, North Dakota, South 
Dakota, and Nebraska; and returned 
shipments of the commodities described 
above; and also shipping (2) Ingredients, 
materials and supplies used in the manu¬ 
facture and sales of explosives and blast¬ 
ing supplies, except in bulk, from the 
above-named destination States to the 
above-named origins (except Missouri, 
North Dakota, South Dakota, and Ne¬ 
braska), Restriction: Limited to a trans¬ 
portation service to be performed, under 
a continuing contract, or contracts, with 
ICI America, Inc., of Wilmington, Del.: 
in No. MC 105678 (Sub-No. 22) petitioner 
is authorized to transport the same com¬ 
modities with the same origins, or desti¬ 
nations on return, and the same restric¬ 
tions as immediately above-named, to 
destination or returning origin points, as 
applicable, in Arizona, Louisiana, New 
Mexico, Oklahoma, and Texas. By the 
instant petition, petitioner seeks to modi¬ 
fy its permits by adding an additional 
shipper of Trojan UJS. Powder Division 
of Commercial Solvents Corp. to be 
served under a continuing contract, or 
contracts. Any interested person desir¬ 
ing to participate may file an original 
and six copies of his written representa¬ 
tions, views or arguments in support of 
or against the petition within 30 days 
from the date of publication in the Fed¬ 
eral Register. 

(Notice of Filing of Petition for Modifi¬ 
cation of certificates) , filed August 
15, 1972. Petitioner: INTER-STATE 
TRUCK LINE, INC., 555 South 16th 
Street, Columbia, PA 17512. Petitioner’s 
representative: S. Harrison Kahn, Suite 
733 Investment Building, Washington, 
D.C. 20005. Petitioner presently holds a 
certificate in No. MC 111473 issued Janu¬ 
ary 12, 1950, authorizing operation as a 
common carrier by motor vehicle, over 
irregular routes, of: (1) Wearing ap¬ 
parel, in boxes and cases, from points 
and places in that part of Pennsylvania 
on, east and south of a line beginning at 
the Pennsylvania-Maryland State line 
and extending along U.S. Highway 11 to 
Harrisburg, Pa., thence along U.S. High¬ 
way 22 to the Pennsylvania-New Jersey 
State line, to New York, N.Y.; (2) Ma¬ 
terials and supplies used in or useful in 
the manufacture of wearing apparel, 
from New York, N.Y., to the above-de¬ 
scribed Pennsylvania territory; (3) Lad¬ 
ies* wearing apparel, loose, on hangers, 
or racks, from Newville, Pa., to New 
York, N.Y.; (4) Hangers for the above- 
specified commodities, from New York, 
N.Y., to Newville, Pa., and authority to 
traverse New Jersey for operating con¬ 
venience only; and (5) General com¬ 
modities, except those of unusual value, 
and except household goods as defined 
in Practices of Motor Common Carriers 
of Household Goods, 17 M.C.C. 467, com¬ 
modities in bulk, and those requiring spe¬ 
cial equipment, between New York, N.Y., 
on the one hand, and, on the other, 
Points and places in New Jersey within 
25 miles of Columbus Circle, New York, 
NY. The above-named carrier is also 


authorized to perform the through serv¬ 
ice in the transportation of authorized 
commodities under a combination of the 
authorities described in section (A) on 
the one hand, and, on the other, section 
(B), when under one such section the 
carrier is authorized to transport the 
shipment to a gateway point from which 
the shipment may be transported under 
another section, provided in each instant 
the movement is made through the au¬ 
thorized gateway point. Petitioner also 
holds a certificate in No. MC 111473 
(Sub-No. 1) issued January 12, 1950, au¬ 
thorizing similar transport of: 

(1) Wearing apparel , in boxes and 
cases, from New York, N.Y., to points 
and places in that part of Pennsylvania 
on, east, and south of a line beginning 
at the Pennsylvania-Maryland State 
line and extending along U.S. Highway 
11 to Harrisburg, Pa., thence along U.S. 
Highway 22 to the Pennsylvania-New 
Jersey State line; (2) materials and 
supplies used in the manufacture of 
wearing apparel, from the above- 
specified destination points and places 
to New York, N.Y., and (3) ladies ' 
wearing apparel, on hangers, from 
Harrisburg, Pa., to New York, N.Y., 
with no transportation for compensa¬ 
tion on return except as otherwise au¬ 
thorized, and authority to traverse New 
Jersey for operating convenience only. 
By the instant petition, petitioner seeks 
modification of its certificates to re¬ 
move the restrictive language “in boxes 
and cases’* from the above listed sec¬ 
tions (1) of both certificates. Any in¬ 
terested person desiring to participate 
may file an original and six copies of 
his written representations, views or 
arguments in support of or against the 
petition within 30 days from the date 
of publication in the Federal Register. 

No. MC 114239 and MC 114239 (Sub- 
No. 12) (Notice of Filing of Petition for 
Modification), July 17. 1972. Applicant: 
FARRIS TRUCK LINE, a corporation, 
Faucett, Mo. Applicant’s representative: 
Warren H. Sapp, 450 Professional Build¬ 
ing, Kansas City, Mo. 64106. Petitioner 
holds authority under MC 114239. au¬ 
thorizing, as here pertinent, the trans¬ 
portation, in interstate or foreign com¬ 
merce, over irregular routes, of: Urea, in 
dry form, in bulk, except in tank or 
hopper vehicles, from the site of the 
plant of W. R. Grace & Co., at or near 
Woodstock, Tenn., and from the ware¬ 
houses of W. R. Grace & Co., at Mem¬ 
phis. Tenn., to points in Arizona, 
California, Colorado, Idaho, Illinois, In¬ 
diana, Iowa, Kansas, Michigan, Minne¬ 
sota, Missouri, Montana Nebraska, 
Nevada, New Mexico, North Dakota, 
Oklahoma, Oregon, South Dakota, 
Texas, Utah, Washington, Wisconsin, 
and Wyoming, with no transportation 
for compensation on return except as 
otherwise authorized. Restriction: The 
operations authorized above are subject 
to a transportation service to be per¬ 
formed under a continuing contract, or 
contracts, with W. R. Grace & Co. Appli¬ 
cant’s permit under MC 114239 (Sub- 
No. 12), authorizes the transportation, 


in interstate or foreign commerce, over 
irregular routes, of: Fertilizer, (except 
in tank vehicles), from the plantsite of 
Illinois Nitrogen Co. at Marseilles, HI., 
to points in Indiana, Michigan. Wis¬ 
consin, Minnesota, Ohio, Iowa, Mis¬ 
souri (except points in the St. Louis, 
Mo.-East St. Louis, Ill., commercial 
zone as defined by the Commission), 
Kansas, Nebraska, South Dakota, and 
Kentucky, with no transportation for 
compensation on return except as other¬ 
wise authorized. Restriction: The opera¬ 
tions authorized herein are limited to 
transportation service to be performed 
under a continuing contract, or con¬ 
tracts, with W. R. Grace & Co., of Mem¬ 
phis, Tenn. By the instant petition, 
petitioner seeks to amend the permits 
issued to it in MC 114239 and MC 114239 
(Sub-No. 12) by deleting therefrom the 
words “except in tank or hopper type 
vehicles/' and “except in tank vehicles/' 
respectively. Any interested person or 
persons desiring to participate and to 
be heard in the matter may file an origi¬ 
nal and six copies of his written repre¬ 
sentations, views or arguments in sup¬ 
port of or against the petition within 30 
days from the date of this publication 
in the Federal Register. 

No. MC 116923 (Sub-No. 2) (Notice of 
Filing of Petition for Modification of 
Certificate), filed July 14. 1972. Peti¬ 
tioner: KRAMER TRUCKING CO.. INC., 
Elizabeth, N.J. Petitioner’s representa¬ 
tive: Paul F. Sullivan, Washington 
Building, Suite 711, 15th and New York 
Avenue NW., Washington, DC 20005. Pe¬ 
titioner presently holds a certificate in 
No. MC 116923 (Sub-No. 2) issued July 
25, 1968. authorizing operation as a com¬ 
mon carrier by motor vehicle, over ir¬ 
regular routes, of Machinery between 
points in the New York, N.Y.. commercial 
zone, on the one hand, and, on the other, 
points in the Boston, Mass., commercial 
zone, those in New Jersey, those in Con¬ 
necticut on and west of U.S. Highway 5, 
those in New York on and east of a line 
extending from the Pennsylvania-New 
York State line along New York Hich- 
way 7 to Binghamton and on and south 
of a line extending from Binghamton 
along New York Highway 7 to the New 
York-Vermont State line, and those in 
Pennsylvania on and east of a line ex¬ 
tending from the Maryland-Pennsyl- 
vania State line along U.S. Highway *15 
to Harrisburg and thence along U.S. 
Highway 11 to the Pennsylvania-New 
York State line. By the instant petition, 
petitioner seeks modification of its cer¬ 
tificate to authorize the transportation 
of: Commodities , the transportation of 
which because of their size or weight re¬ 
quires special handling or special equip¬ 
ment; in lieu of the presently listed 
description which reads: Machinery. Any 
interested person desiring to participate 
may file an original and six copies of his 
written representations, views or argu¬ 
ments in support of or against the peti¬ 
tion within 30 days from the date of 
publication in the Federal Register. 

No. MC 124373 (Sub-No. 7) (Notice of 
Filing Petition for Modification of a 
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Permit), filed August 24, 1972. Peti¬ 
tioner: NELMAR TRUCKING CO., Jer¬ 
sey City. N.J. 07306. Petitioner's repre¬ 
sentative: Irving Klein. 280 Broadway, 
New York, NY 10007. Petitioner states 
that it presently holds a permit dated 
June 28. 1972, under MC 124373 (Sub- 
No. 7), authorizing, as pertinent, opera¬ 
tion as a contract carrier by motor ve¬ 
hicle, over irregular routes of, beverages 
in containers, and beverage preparations 
other than malt, and equipment, mate¬ 
rials and supplies used in the manufac¬ 
ture and sale of beverages, between 
points in Connecticut, Delaware, Maine, 
Maryland. Massachusetts, New Hamp¬ 
shire, New Jersey, New York, Ohio, Penn¬ 
sylvania, Rhode Island, Virginia, Ver¬ 
mont, West Virginia, North Carolina, 
Kentucky, and the District of Columbia, 
limited to transportation service to be 
performed under a continuing contract, 
or contracts with Yoo-Hoo Chocolate 
Beverage Corp., and its wholly owned 
subsidiaries, of Carlstadt. N.J. Petitioner 
may also contract with Custom Canners 
of Baltimore, Md., and Shasta Beverage, 
a division of Consolidated Foods, Inc. By 
the instant petition, petitioner seeks at 
the request of Yoo-Hoo Chocolate Bev¬ 
erage Corp., and on behalf of that com¬ 
pany, and its subsidiaries, to add the 
States of South Carolina, Alabama, 
Tennessee, Mississippi, Louisiana, Geor¬ 
gia, and Florida as additional States to 
the States between which operations 
may be conducted. The operations pres¬ 
ently authorized are nonradial. and pe¬ 
titioner seeks nonradial authority re¬ 
specting the additional States above 
named so that by adding such States to 
those presently authorized, petitioner 
would be able to conduct nonradial op¬ 
erations throughout its territory. Any 
person or persons desiring to participate 
may file an original and six copies of 
his written representations, views or ar¬ 
guments in support of or against the 
petition within 30 days from the date of 
publication in the Federal Register. 

No. MC 133318 (Sub-No. 3) (Notice of 
Filing of Petition To Amend Permit To 
Add a Shipper’s Name), filed July 31. 
1972. Petitioner: VAN DE HOGEN 
CARTAGE LIMITED, Chatham, Ontario, 
Canada. Petitioner’s representative: 
John Peter Van De Hogen, Route 4, 
Chatham, Ontario, Canada. Petitioner 
states that it has pending before the 
Commission, an extension application 
under MC 133318 (Sub-No. 3). which 
reads in part, as follows: (1) Stone, from 
Brazil. Ind., Princess, Ky., Detroit, Mich., 
and points in Cuyahoga County. Ohio 
and Beaver County, Pa.; (2a) tile, from 
Brazil, Ind., Princess. Ky., Detroit, 
Mich., points in Ohio and points in Bea¬ 
ver County. Pa.; (2b) structural facing 
tile, from Summerville. Pa.; (3a) build¬ 
ing brick, from Brazil. Ind., Princess, 
Ky.. Detroit, Mich., points in Ohio, Lewis 
Rim and Summerville and points in Bea¬ 
ver County, Pa.; (3b) firebrick, from 
Strasburg, Dover and Uhrichsville, Ohio; 
and (4) limestone in bags, from De¬ 
troit, Mich.; Oakfield, N.Y., and Genoa 
and Woodville, Ohio; to those ports of 
entry on the international boundary line 


between the United States and Canada 
located in Michigan and New York un¬ 
der continuing contracts with Windsor 
Builders Supply Ltd., doing business as 
Canadian Builders Supply, of Windsor, 
Ontario, Canada, Geo. E. White & Son, 
Ltd., of Windsor, Ontario, Canada. Pe¬ 
titioner further states that if said ap¬ 
plication results in a grant of authority, 
it will have the result of adding one ship¬ 
per. This would leave petitioner then 
serving three shippers under the scope 
of its permit. By the instant petition, pe¬ 
titioner seeks to add the name of an 
additional shipper, Webster & Sons Ltd., 
of Weston, Ontario, Canada. Any inter¬ 
ested person or persons desiring to par¬ 
ticipate and to be heard in the matter 
may file an original and six copies of 
his witten representations, views or ar¬ 
guments in support of or against the 
petition within 30 days from the date 
of this publication in the Federal 
Register. 

No. MC 134145 (Sub-No. 1) (Correc¬ 
tion) (Notice of Filing Petition for Modi¬ 
fication of Permit and Motion To Dis¬ 
miss), filed August 17, 1972, published in 
the Federal Register issue of September 
20, 1972, and republished, as corrected in 
part, this issue. Petitioner: NORTH 
STAR TRANSPORT, INC., Post Office 
Box 51, Thief River Falls, MN 56701. Pe¬ 
titioner’s representative: Anthony C. 
Vance, Suite 501, 1111 E Street NW, 
Washington, DC 20004. The purpose of 
this partial republication is to show pe¬ 
titioner’s correct docket number as MC 
134145 (Sub-No. 1), in lieu of MC 13415 
(Sub-No. 1), which was erroneously pub¬ 
lished. The rest of the application re¬ 
mains as previously published. 

No. MC 136683 (Notice of Filing of 
Petition for Clarification and Modifica¬ 
tion of Certificate), filed September 6, 
1972. Petitioner: DEALERS AUTO 
TRANSPORT, INC., 14330 Cerise Street, 
Hawthorne. CA 90250. Petitioner’s rep¬ 
resentative: Donald Murchison, 9454 
Wilshire Boulevard, Suite 400, Beverly 
Hills, CA 90212. Petitioner presently 
holds a certificate in No. MC 136683 
issued July 1, 1972, authorizing, as per¬ 
tinent, operation as a common carrier, 
over irregular routes, of Used Motor 
vehicles which have been repossessed, 
embezzled, stolen, or damaged. By the 
instant petition, petitioner requests a 
modification, for clarification purposes, 
by elimination of the difficult to inter¬ 
pret qualifying words; “repossessed, em¬ 
bezzled, stolen, and damaged”. Any per¬ 
son or person desiring to participate may 
file an original and six copies of his 
written representations, views or argu¬ 
ments in support of or against the peti¬ 
tion within 30 days from the date of pub¬ 
lication in the Federal Register. 

Applications for Certificates or Per¬ 
mits Which Are To Be Processed 
Concurrently with Applications 
Under Section 5 Governed by Special 
Rule 240 to the Extent Applicable 

No. MC 71043 (Sub-No. 7) (Correc¬ 
tion) . filed September 5. 1972, and pub¬ 
lished in the Federal Register issue of 


September 27, 1972, republished in part, 
as corrected, this issue. Applicant: LA- 
PORTE TRANSIT CO., INC., Post Office 
Box 578, LaPorte. IN 46350. Applicants 
representative: Alki E. Scopelitis, 815 
Merchants Bank Building, Indianapolis. 
Ind. 46204. Note: The purpose of this 
partial republication is to reflect that 
the application is directly related to 
MC-F 11651 inadvertently shown as MC~ 

F 11659 in the previous publication of 
September 27. 1972. 

No. MC 127602 (Sub-No. 12) , filed Sep¬ 
tember 18. 1972. Applicant: DENVER- 
MIDWEST MOTOR FREIGHT, INC , 
525 Jones Street, Box 156 D.T.S., Omaha. 
NE 68101. Applicant’s representative: 
Earl H. Scudder. Jr., Post Office Box 
82028. 605 South 14th Street, Lincoln. 
NE 68501. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Gen¬ 
eral commodities (except commodities in 
bulk, household goods as defined by the 
Commission, commodities which because 
of size or weight require the use of special 
equipment, and classes A and B explo¬ 
sives), (a) between points within a 50 
mile radius of Chicago, HI.; and (b) be¬ 
tween points within a 50 mile radius of 
Chicago, HI., on the one hand, and, on 
the other, points in Hlinois. Note: Appli¬ 
cant states that the requested authority 
cannot be tacked with its existing au¬ 
thority. This application is a matter 
directly related to MC-F-11662, pub¬ 
lished in the Federal Register issue of 
September 27, 1972. The instant applica¬ 
tion seeks to convert the certificate of 
registration of Streator Transfer & Stor¬ 
age Co. under MC 98297 into a certificate 
of public convenience and necessity. If a 
hearing is deemed necessary, applicant 
requests it be held at Omaha, Nebr. 

Applications Under Sections 5 and 
210a(b> 

The following applications are gov¬ 
erned by the Interstate Commerce Com¬ 
mission’s special rules governing notice 
of filing of applications by motor car¬ 
riers of property or passengers under sec¬ 
tions 5(a) and 210a(b) of the Interstate 
Commerce Act and certain other pro¬ 
ceedings with respect thereto (49 CFR 
1.240). 

motor carriers of property 

No. MC-F-11630. (Correction) (EAST 
TEXAS MOTOR FREIGHT LINES, 
INC.—POOLING — SILVER EAGLE 
COMPANY), published in the August 31. 
1972, issue of the Federal Register on 
page 17789. Prior notice should be modi¬ 
fied to read to and from the named 
points in Washington. 

No MC-F-11667. Authority sought for 
purchase by ROADWAY EXPRESS 
INC., Post Office Box 471, Akron, OH 
44309, of the operating rights and prop- 
erty of ATLAS TRANSPORTATION CO 
INC., OP CAMBRIDGE, 12 Norfolk St.. 
Cambridge, MA 02139, and for acquisi¬ 
tion by GALEN J. ROUSH, also of Akron. 
Ohio 44309, of control of such rights ana 
property through the purchase. Appli¬ 
cants’ attorneys: William O. Turney. 
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2001 Massachusetts Avenue NW., Wash¬ 
ington, DC 20036, and Kenneth B. 
Williams, 111 State Street, Boston, MA 
02109. Operating rights sought to be 
transferred: General commodities, ex¬ 
cepting among others, class A and B ex¬ 
plosives, household goods, and commodi¬ 
ties in bulk, as a common carrier over 
regular routes, between Boston, Mass., 
and Bangor, Maine; shoes , leather, shoe 
findings, and shoe manufacturing sup¬ 
plies and machinery between Boston, 
Mass., and Springvale. Maine, between 
Boston, Mass., and South Sanford, 
Maine, between Boston, Mass., and Sea- 
brook, N.H. Vendee is authorized to 
operate as a common carrier in Ohio, 
Texas, Oklahoma, Connecticut, Michi¬ 
gan, Missouri, Indiana, Massachusetts, 
Pennsylvania, Kansas, Illinois, Kentucky. 
Rhode Island, Alabama, Georgia, North 
Carolina, Tennessee, South Carolina. 
New Jersey, New York, Virginia, Dela¬ 
ware, Maryland, West Virginia, Wiscon¬ 
sin, and the District of Columbia. Ap¬ 
plication has not been filed for tem¬ 
porary authority under Section 210a (b). 

No. MC-F-11668. Authority sought 
for merger by CHEMICAL. EXPRESS 
CARRIERS, INC., 1200 Simons Building, 
Dallas, Tex. 75201, of the operating 
rights and property of CHEMICAL EX¬ 
PRESS CARRIERS OF OKLAHOMA, 
INC., also of Dallas, Tex. 75201. Appli¬ 
cants’ attorney: Wm. E. Livingstone, 
III, 4555 First National Bank Building, 
Dallas, Tex. 75201. The above-mentioned 
applicants are commonly controlled. 
Operating rights sought to be merged: 
Asphaltic roofing materials, as a com¬ 
mon carrier over irregular routes, from 
Stroud, Okla., and points within 1 mile 
thereof, to Wichita, Kans., and points 
in Kansas within 200 miles of Wichita; 
asphaltic roofing materials, in rolls, con¬ 
tainers, and bundles, and liquid asphalt 
and asphaltic products, in containers, 
from Stroud, Okla., and points within 1 
mile thereof, to certain specified points 
in Arkansas; and return with empty 
containers ; liquid asphalt, in bulk, in 
tank trucks, from Stroud. Okla., and 
points within 1 mile thereof, to points 
in Kansas within 200 miles of Stroud, 
Okla.; liquid asphalt and asphaltic prod¬ 
ucts, in bulk, in tank vehicles, from 
Stroud, Okla., and points within 1 mile 
thereof, and Cushing, Okla., to points 
within 150 miles of Fort Smith, Ark., 
including Fort Smith (except points lo¬ 
cated in Missouri), with restriction; 
liquid asphalt, in bulk, in tank vehicles, 
from Stroud and Cushing, Okla., to cer¬ 
tain specified points in Missouri, from 
Tulsa, Okla., to certain specified points 
in Missouri; liquid asphalt, in bulk, from 
Okmulgee, Okla., to points in Missouri; 
cement, between points in Arkansas and 
Oklahoma; cement, in bulk, from Ada, 
p*da., to points within 200 miles thereof 
in Arkansas, Kansas, Missouri, and 
Texas, from Dewey, Okla., to points 
within 200 miles thereof in Ar¬ 
kansas, Kansas, and Missouri: ce - 
went in bags or packages, from 
D?wey, Okla., to points in Kansas, 
Missouri, and Arkansas within 200 miles 
of Dewey, from Ada, Okla., to points in 


Kansas, Missouri, and Arkansas within 
200 miles of Ada, with restrictions; 
cement in bulk and packages, from Ada, 
Okla., to points in Arkansas; dry cement, 
in bulk, in tank vehicles, from Ada and 
Dewey, Okla., to points in Kansas and 
Texas, from Fredonia. Kans., to points 
in Texas, between points in Oklahoma, 
Kansas, and Texas, with restrictions; 
dry cement, in containers, from Ada, 
Okla., to points in Kansas and Texas; 
dry cement, from Dewey, Okla., to points 
in Kansas, Missouri, and Arkansas, be¬ 
tween certain specified points in Texas, 
with restriction, from the plantsite of 
the Oklahoma Cement Co. at or near 
Pryor, Okla., to certain specified points 
in Kansas. Arkansas, and Missouri, from 
the plantsite of the Oklahoma Cement 
Co. at or near Pryor. Okla., to points in 
Shannon and Oregon Counties, Mo., 
from Tulsa, Okla., to points in Kansas, 
Missouri, and Arkansas, and certain 
specified points in Texas, from the plant- 
site of the Oklahoma Cement Co., near 
Pryor, Okla., to points in Texas, from 
Muskogee, Okla., to points in Arkansas, 
Kansas, and Missouri; lime, from the 
plantsite of the St. Clair Lime Co., about 
3 miles north of Marble City, Okla.. to 
points in Kansas, and certain specified 
points in Missouri, Arkansas, and 
Texas; lime, either packaged or in bulk, 
from the plantsite of the St. Clair Lime 
Co. in or near Sallisaw, Okla., to certain 
specified points in Kansas, Missouri, 
Arkansas, and Texas; fly ash, from the 
site of the Montrose powerplant of the 
Kansas City Power and Light Co., lo¬ 
cated at or near La Due (Henry 
County), Mo., to points in Arkansas and 
Oklahoma; alumina, calcined and hy¬ 
drated, in bulk, from Bauxite, Ark., to 
points in Oklahoma and Texas (except 
Houston, Tex., and points within 50 miles 
thereof); sand, from points in Arkan¬ 
sas, to points in Kansas, Missouri, and 
Oklahoma, from Mill Creek. Okla., to 
certain specified points in Arkansas, 
Kansas, Louisiana, and Texas; dry urea, 
dry ammonium nitrate, dry fertilizer, 
and dry fertilizer materials, in bulk, in 
tank vehicles, from Tulsa, Okla.. and 
the plantsites of Nipak, Inc., and Chero¬ 
kee Nitrogen Co. at or near Pryor. Okla., 
to certain specified points in Kansas, 
Arkansas, and Texas; dry fertilizer, in 
bulk, from the plantsite and storage 
facilities of Monsanto Co. at El Dorado, 
Ark., to points in Alabama, Florida, 
Georgia, Kentucky, Louisiana, Missis¬ 
sippi , Oklahoma, South Carolina, Ten¬ 
nessee, and Texas, with restriction; 
fertilizer and fertilizer ingredients, from 
Greenville, Tex., to points in Oklahoma 
and Arkansas; corn products and soy¬ 
bean products (except animal and 
poultry feed and feed ingredients, flour, 
and vegetable oil products), in bulk, 
from Muskogee, Okla., to points in 
Arkansas, Colorado, Louisiana, Missouri, 
New Mexico, Kansas, and Texas; dry 
chemicals, from Military, Kans., to points 
in Arkansas, Colorado, Iowa, Missouri, 
Nebraska, Oklahoma, and Texas, with 
restriction; dry chemicals, in bags, when 
moving in mixed loads with dry chemi¬ 
cals, in bulk, from Military, Kans., to 


points in Iowa, Nebraska, and points in 
that part of Missouri north of U.S. High¬ 
way 50; dry fertilizer and fertilizer 
materials, and insecticides, fungicides 
and herbicides (except liquid, in bulk), 
from the port of Catoosa, Okla.. to jx>ints 
in Arkansas, Colorado, Illinois, Iowa, 
Kansas, Minnesota, Missouri. Nebraska, 
Oklahoma, South Dakota, Texas, and 
Wisconsin, with restriction; dry ferti¬ 
lizer and fertilizer materials, in bags, 
when moving in mixed loads with dry 
fertilizer and fertilizer materials in 
bulk, from port of Catoosa. Okla., to 
points in Iowa. Nebraska, and points in 
that part of Missouri north of U.S. High¬ 
way 50; dry fertilizer and fertilizer mate¬ 
rials, in bulk, when moving in mixed 
loads with dry fertilizer and fertilizer 
materials, in bags, from port of Catoosa, 
Okla., to points in the St. Louis, Mo.- 
East St. Louis, Ill., commercial zone as 
defined by the Commission. CHEMICAL 
EXPRESS CARRIERS, INC., is author¬ 
ized to operate as a common carrier, in 
Texas, New Mexico, Arkansas, Louisiana. 
Oklahoma, Colorado, Kansas. Alabama, 
Mississippi, Missouri, Tennessee, Ari¬ 
zona, Utah. Georgia, Illinois, Indiana, 
Ohio, North Carolina, South Carolina, 
Wisconsin, Florida, Nebraska, Kentucky, 
Michigan, New Jersey, and Pennsylvania. 
Application has not been filed for tempo¬ 
rary authority under section 210a(b>. 

No. MC-F-11669. Au thori ty sought for 
purchase by McDUFFEE MOTOR 
FREIGHT, INC., 3047 Lonyo Road. De¬ 
troit. MI 48209, of a portion of the oper¬ 
ating rights and property of WEBB 
TRANSFER LINE, INC., Post Office Box 
231. Shelbyville, KY 40065, and for ac¬ 
quisition by UNITED TRUCKING 
SERVICE, INC., and in turn by, JOHN J. 
DOOLEY, Sr., both of 3047 Lonyo Road. 
Detroit. MI 48209, of control of such 
rights and property through the pur¬ 
chase. Applicants' attorney: Robert H. 
Kinker, Post Office Box 461, Frankfort, 
KY 40601. Operating rights sought to be 
transferred: General commodities, ex¬ 
cepting among others, dangerous ex¬ 
plosives, household goods, and commodi¬ 
ties in bulk, as a common carrier over 
regular routes, between Shelbyville, Ky., 
and Louisville, Ky.; service is authorized 
to and from points in the Louisville, Ky., 
commercial zone, as defined in Com¬ 
mercial Zones and Terminal Areas, 48 
M.C.C. 95, and points in Shelby County, 
Ky., as off-route points in connection 
with said carrier’s presently authorized 
regular route operations between Louis¬ 
ville and Shelbyville over U.S. Highway 
60. Vendee is authorized to operate as 
a common carrier in Kentucky, Tennes- 
se, Ohio, and Virginia. Application has 
been filed for temporary authority under 
section 210a(b). 

No. MC-F -116 70. Authority sought for 
control by HENRY P. WTLLIMON, a 
noncarrier, Post Office Box 1075, Green¬ 
ville, SC 29602, of (1) TRANSIT 
HOMES, INC., Post Office Box 1628, 
Greenville. SC 29602, and (2) CARO¬ 
LINA CARTAGE COMPANY, INC., 
Post Office Box 6726, Station B, Green¬ 
ville, SC 29606. Applicants’ attorneys: 
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Harry C. Ames, Jr., 666 Xlth Street, NW., 
Washington, DC 20001. and Mitchell 
King, Jr., Box 1628, Greenville. SC 
29602. Operating rights sought to be con¬ 
trolled: (1) Numerous specified commod¬ 
ities, as a common carrier over irregular 
routes, from, to, and between all points 
in the United States, with certain re¬ 
striction, as more specifically described in 
Docket No. MC-94350 and Subnumbers 
thereunder. This notice does not purport 
to be a complete description of all of the 
operating rights of the carrier involved. 
The foregoing summary is believed to be 
sufficient for purposes of public notice 
regarding the nature and extent of this 
carrier’s operating rights, without stat¬ 
ing, in full, the entirety, thereof. (2) 
General commodities , excepting among 
others, household goods, classes A and B 
explosives, and commodities in bulk, as 
a common carrier over irregular routes, 
between points in South Carolina on the 
one hand, and, on the other, airports at 
Atlanta, Ga., and Charlotte. N.C., with 
restriction. Application has not been filed 
for temporary authority under section 
210a(b). Note: Motion to dismiss ap¬ 
plication is filed simultaneously herewith. 

No. MC-F-11671. Authority sought for 
purchase by REFINERS TRANSPORT & 
TERMINAL. CORPORATION. 445 Earl- 
wood Avenue, Oregon (Toledo) OH 43616. 
of the operating rights and property of 
KENDRICK CARTAGE CO., Box 63, 
Salem. IL 62881, and for acquisition 
by LEASEWAY TRANSPORTATION 
CORP.. 21111 Chagrin Boulevard, Cleve¬ 
land OH 44122, of control of such rights 
through the purchase. Applicants’ at¬ 
torneys: John Andrew Kundtz, 1100 Na¬ 
tional City Bank Building, Cleveland, 
Ohio 44114, and Roland Rice, 618 
Perpetual Building, Washington, D.C. 
20004. Operating rights sought to be 
transferred: Numerous specified com¬ 
modities , as a common carrier over ir¬ 
regular routes, from, to, and between 
specified points in the States of Arkansas, 
Illinois. Indiana. Iowa, Kansas, Ken¬ 
tucky. Michigan. Minnesota, Missouri, 
Nebraska, Ohio. Oklahoma. Tennessee, 
Wisconsin, South Dakota, Texas, Ala¬ 
bama, Florida, Georgia, Louisiana, Mis¬ 
sissippi, Pennsylvania, New York. New 
Jersey, Massachusetts, Maryland, North 
Dakota. Virginia. West Virginia, and the 
District of Columbia, with certain re¬ 
strictions, as more specifically described 
in Docket No. MC-127215 and Sub num¬ 
bers thereunder. This notice does not 
purport to be a complete description of 
all of the operating rights of the car¬ 
rier involved. The foregoing summary is 
believed to be sufficient for purposes of 
public notice regarding the nature and 
extent of this carrier’s operating rights, 
without stating, in full, the entirety, 
thereof. Vendee is authorized to operate 
as a common carrier in all States in the 
United States (except Alaska and 
Hawaii). Application has been filed for 
temporary authority under section 
210a(b). 

No. MC-F-11672. Authority sought for 
purchase by SCHWERMAN TRUCKING 
CO., 611 South 28th Street, Milwaukee. 
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WI 53246, of a portion of the operating 
rights and property of FRONTIER DE¬ 
LIVERY. INC., 620 Elk Street. Buffalo, 
NY 14210, and for acquisition by FRED 
J. SCHWERMAN and CARL L. 
SCHWERMAN. both of 611 South 28th 
Street. Milwaukee, WI 53246. of control 
of such rights and property through the 
purchase. Applicants’ attorney and rep¬ 
resentative: James R. Ziperski, 611 South 
28th Street. Milwaukee. WI 53246, and E. 
Russell Whiteman. 620 Elk Street, Buf¬ 
falo, NY 14210. Operating rights sought 
to be transferred: Silica sand and feld¬ 
spar , in vehicles other than dump trucks, 
as a common carrier over irregular 
routes, from Middletown, Conn., to points 
in Rhode Island, Massachusetts, New 
Jersey, and New York (except points in 
Nassau and Suffolk Counties); mica, in 
vehicles other than dump trucks, from 
Middletown, Conn., to points in Dela¬ 
ware, Maryland, Massachusetts, New 
York (except points in Nassau and Suf¬ 
folk Counties), New Jersey, Pennsylva¬ 
nia. and Rhode Island; and return with 
returned shipments ; silica sand and 
silica products , from the plantsite of the 
Ottawa Silica Co., at or near North Ston- 
ington, Conn., to points in Delaware. 
Maryland, Massachusetts, New Hamp¬ 
shire. New York, Pennsylvania, Rhode 
Island. Vermont, and New Jersey (except 
those points in Cumberland, Salem, 
Gloucester, Cape May, Camden, Atlantic, 
and Burlington Counties, N.J.). Vendee 
is authorized to operate as a common 
carrier in Alabama, Arkansas, Georgia, 
Kentucky, Indiana, Michigan, Mississip¬ 
pi, North Carolina, Ohio, South Carolina, 
Virginia, Illinois, West Virginia, Connec¬ 
ticut, Kentucky, Maryland Massa¬ 
chusetts, New Jersey, New York, Penn¬ 
sylvania, Tennessee, Iowa. Kansas, Min¬ 
nesota, Missouri, North Dakota, South 
Dakota, Wisconsin, Louisiana, Okla¬ 
homa. Texas. Delaware. Nebraska, 
Maine, New Hampshire, Rhode Island, 
Vermont, Florida, Colorado, Montana, 
New Mexico, Wyoming, California, and 
the District of Columbia. Application has 
not been filed for temporary authority 
under section 210a(b). 

By the Commission. 

[sealI Robert L. Oswald, 

Secretary. 

I PR Doc.72-16970 Piled 10-3-72;8:56 am] 


[Notice 132] 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

September 28, 1972. 

The following are notices of filing of 
applications 1 for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67, (49 
CFR Part 1131) published in the Federal 
Register, issue of April 27, 1965, effective 


1 Except as otherwise specifically noted, 
each applicant states that there will be no 
significant effect on the quality of the hu¬ 
man environment resulting from approval of 
Its application. 


July 1, 1965. These rules provide that 
protests to the granting of an applica¬ 
tion must be filed with the field official 
named in the Federal Register publica¬ 
tion, within 15 calendar days after the 
date of notice of the filing of the applica¬ 
tion is published in the Federal Regis¬ 
ter. One copy of such protests must be 
served on the applicant, or its authorized 
representative, if any, and the protests 
must certify that such sendee has been 
made. The protests must be specific as 
to the service which such protestant can 
and will offer, and must consist of a 
signed original and six copies. 

A copy of the application is on file, and 
can be examined at the Office of the Sec¬ 
retary, Interstate Commerce Commis¬ 
sion, Washington, D.C., and also in field 
office to which protests are to be trans¬ 
mitted. 

Motor Carriers of Property 

No. MC 1756 (Sub-No. 24 TA). filed 
September 18, 1972. Applicant: PEO¬ 
PLES EXPRESS CO.. 497 Raymond Bou¬ 
levard, Newark, NJ 07105. Applicant’s 
representative: Bert Collins, 140 Cedar 
Street, New York, NY 10006. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Cans and can ends , from 
Hillside. Jersey City, and Edison Town¬ 
ship, N.J., to New Hyde Park and New 
Rochelle, N.Y., for 180 days. Supporting 
shipper: American Can Co.. American 
Lane. Greenwich, Conn. 06830. Send pro¬ 
tests to: District Supervisor Robert S. H. 
Vance, Bureau of Operations. Interstate 
Commerce Commission, 970 Broad 
Street, Newark, NJ 07102. 

No. MC 22195 (Sub-No. 145 TA). filed 
September 18, 1972. Applicant: DAN 
DUGAN TRANSPORT COMPANY. Past 
Office Box 946—41st and Grange Avenue. 
Sioux Falls, SD 57101. Applicant’s 
representative: J. P. Everist (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Petroleum and petroleum products, 
in bulk, in tank vehicles, from points in 
Morton County, N. Dak., to points in 
Minnesota, for 180 days. Supporting 
shipper: American Oil Co., General 
Offices. 500 North Michigan Avenue, 
Chicago, IL 60611. David Sinise, Traffic 
Specialist. Send protests to: J. L. Ham¬ 
mond. Distinct Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, Room 369, Federal Building. 
Pierre, S.Dak. 57501. 

No. MC 27817 (Sub-No. 103 TA), filed 
September 15, 1972. Applicant: H. C. 
GABLER, INC., Rural Delivery No. 3. 
Post Office Box 220, Chambersburg, PA 
17201. Applicant’s representative: 
Christian V. Graf. 407 North Front 
Street, Harrisburg. PA 17101. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Canned or preserved food¬ 
stuffs, from Winchester and Mount 
Jackson, Va. f to points in Florida and 
Atlanta, Ga., for 180 days. Supporting 
shippers: Shenandoah Apple Co-opera¬ 
tive, Inc., Post Office Box 435, Win¬ 
chester, VA 22601; Bowman Apple 
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products Co.. Inc., Mount Jackson, Va. 
22842. Send protests to: Robert W. 
Ritenour, District Supervisor, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 508 Federal Building, Post Office 
Box 869, Harrisburg, PA 17108. 

No. MC 30844 (Sub-No. 426 TA). filed 
September 18. 1972. Applicant: KROB- 
LIN REFRIGERATED XPRESS, INC., 
2125 Commercial Street, Post Office Box 
5000 <50704), Waterloo, IA 50702. Appli¬ 
cant's representative: Paul Rhodes (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Unpackaged and packaged aquar¬ 
iums and pets supplies, from Benicia, 
Calif., to points in Arizona. Arkansas, 
California, Colorado. Idaho, Iowa, Kan¬ 
sas, Louisiana. Minnesota. Missouri, 
Montana, Nebraska, Nevada, New Mex¬ 
ico, North Dakota, Oklahoma, Oregon. 
South Dakota, Texas, Utah, Washington, 
and Wyoming, for 180 days. Supporting 
shipper: O’Dell Manufacturing, Inc., 1930 
South 23d Street, Saginaw. MI 48601. 
Send protests to: Herbert W. Allen, 
Transportation Specialist. Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 875 Federal Building, Des 
Moines, Iowa 50309. 

No. MC 30887 (Sub-No. 180 TA), filed 
September 15, 1972. Applicant: SHIP- 
LEY TRANSFER. INC., Post Office Box 
55, 49 Main Street, Reisterstown, MD 
21136. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Dry plas¬ 
tic granules, in bulk, in tank vehicles, 
restricted to transportation having an 
immediately prior movement by rail, 
from Baltimore, Md., to West Chester, 
Pa., for 180 days. Supporting shipper: 
E. I. du Pont de Nemours & Co., Inc., 
Wilmington, Del. 19898, Attention: G. 
W. Fillingame. Manager. Send protests 
to: William L. Hughes, District Super¬ 
visor, Interstate Commerce Commission, 
Bureau of Operations. 814-B Federal 
Building, Baltimore, Md. 21201. 

No. MC 35807 (Sub-No. 25 TA), filed 
September 14, 1972. Applicant: WELLS 
FARGO ARMORED SERVICE COR¬ 
PORATION, 210 Baker Street NW., 
Mailing: Post Office Box 4313 (30302), 
Atlanta, GA 30313. Applicant’s represent¬ 
ative: Melvin E. Ballet (same address as 
above). Authority sought to operate as 
a contract carrier, by motor vehicle, over 
irregular routes, transporting: Coin, 
currency, negotiable and nonnegotiable 
securities and other valuables in armored 
cars accompanied by armed guards, be¬ 
tween Denver, Colo., on the one hand, 
and, on the other, points in Cheyenne, 
Kimball, Scotts Bluff, Duel, and Ban¬ 
ner Counties, Nebr., and Goshen and 
Platte Counties, Wyo., for 180 days. 
Note: Applicant states it intends to tack 
with its existing authority. Supporting 
shipper: Denver Branch. Federal Re¬ 
serve Bank of Kansas City, Denver, Colo. 
80217. Send protests to: William L. 
Serous, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, Room 309, 1252 West Peachtree 
Street NW., Atlanta, GA 30309. 


No. MC 94350 (Sub-No. 317 TA). filed 
September 18, 1972. Applicant: TRAN¬ 
SIT HOMES, INC.. Post Office Box 1628, 
Haywood Road at Transit Drive, Green¬ 
ville, SC 29602. Applicant’s representa¬ 
tive: Mitchell King, Jr. (same address 
as above). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Trailers, designed to be drawn by pas¬ 
senger automobiles in initial shipments, 
from Reidsville, N.C.. to dealers in South 
Carolina, Tennessee, Kentucky, Virginia, 
and West Virginia, for 180 days. Support¬ 
ing shipper: Broadmore Homes of North 
Carolina, Inc., Post Office Box 665. Reids¬ 
ville, NC 27320. Send protests to: E. E. 
Strotheid, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, 300 Columbia Building, 1200 Main 
Street, Columbia. SC 29201. 

No. MC 109649 (Sub-No. 12 TA), filed 
September 18, 1972. Applicant: L. P. 
TRANSPORTATION, INC., Cross and 
Main Streets, Chester, NY 10918. Appli¬ 
cant’s representative: Werner & Alfano, 
2 W. 45th Street, New York, NY 10036. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Liquefied 
petroleum gases, in bulk, in tank ve¬ 
hicles, from Providence, R.I., to points 
in Connecticut, Maine, Massachusetts, 
Pennsylvania. New Hampshire, New 
Jersey. New York, Rhode Island, and 
Vermont, for 180 days. Supporting ship¬ 
per: Petrolane, 1600 E. Hill Street, Long 
Beach, CA, and Providence, R.I. Send 
protests to: Joseph H. Bamini, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, 518 Fed¬ 
eral Building, Albany. N.Y. 12207. 

No. MC 109689 (Sub-No. 239 TA), filed 
September 12, 1972. Applicant: W. S. 
HATCH CO.. Post Office Box 1825, Salt 
Lake City, UT 84110, Office: 643 S. 800 
West Street, Woods Cross, UT 84087. Ap¬ 
plicant’s representative: Mark K. Boyle, 
345 South State Street, Salt Lake City, 
UT 84111. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Fertilizers 
and fire retardants, from Erda. Utah, to 
points in Oregon, Washington, Idaho, 
Montana, Wyoming, California, Nevada, 
Utah, Colorado, Nebraska, Oklahoma, 
North Dakota, South Dakota, Kansas, 
Arizona, New Mexico, and Texas, and 
return with material used in the produc¬ 
tion of the commodity described above, 
for 180 days. Supporting shipper: Micro¬ 
nutrients International, Inc., R.F.D. 
No. 1. Box 130 D, Tooele, UT 84074 
(D. W. Stoll. Secretary). Send protests 
to: Lyle D. Heifer, District Supervisor, 
Bureau of Operations, Interstate Com¬ 
merce Commission, 5239 Federal Build¬ 
ing, 125 South State Street, Salt Lake 
City, UT 84111. 

No. MC 117765 (Sub-No. 150 TA), filed 
September 13, 1972. Applicant: HAHN 
TRUCK LINE, INC., 5315 NW. 5th, Post 
Office Box 75267, Oklahoma City, OK 
73107. Applicant’s representative: R. E. 
Hagan (same address as above). Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Building materials. 


gypsum and gypsum products and mate¬ 
rials and supplies (excluding liquid com¬ 
modities in bulk), used in the installa¬ 
tion or distribution of such commodities, 
from the plantsite of United States 
Gypsum Co., in Martin County. Ind., to 
points in Michigan, Ohio, and West Vir¬ 
ginia. for 180 days. Supporting shipper: 
D. R. Vandermyde. T. M. Central Divi¬ 
sion, United States Gypsum Co., 101 
South Wacker Drive, Chicago, IL 60604. 
Send protests to: C. L. Phillips, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations. Room 
240. Old Post Office Building, 215 NW. 
Third. Oklahoma City, OK 73102. 

No. MC 118127 (Sub-No. 23 TA). filed 
September 15, 1972. Applicant: HALE 
DISTRIBUTING COMPANY. INC., 914 
South Vail Avenue, Montebello, CA 90640. 
Applicant’s representative: D. W. Hale 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Frozen bakery products, 
from points in Los Angeles and Orange 
Counties, Calif., to points in Connecti¬ 
cut, Delaware, Maryland, New York, New 
Jersey, Massachusetts, Pennsylvania, 
Rhode Island, Virginia, and Washington, 
D.C., for 150 days. Supporting shipper: 
Bavarian Pastry Shop, 750 Basin Street, 
San Pedro, CA 90731. Send protests to: 
John E. Nance. Officer-in-Charge, Inter¬ 
state Commerce Commission, Bureau of 
Operations, 300 North Los Angeles Street, 
Room 7708, Los Angeles, CA 90012. 

No. MC 133708 (Sub-No. 4 TA). filed 
September 14. 1972. Applicant: FIKSE 
BROS., INC., 12647 East South Street, 
Artesia, CA 90701. Applicant’s repre¬ 
sentative: Russell & Schureman, 1545 
Wilshire Boulevard, Los Angeles, CA 
90017. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Sand, in 
bulk, from plants and mine sites of Sim- 
plot Silica Products at or near Overton, 
Nev., to points in Los Angeles, Orange. 
Riverside. San Diego, and San 
Bernardino Counties, Calif., for 180 days. 
Supporting shippers: West Coast Engi¬ 
neered Products Co., Inc., 2535 E. 54th 
Street, Huntington Park, CA 90255: 
Barker Foundry Supply, 2522 Malt Ave¬ 
nue. Los Angeles, CA 90040. Send pro¬ 
tests to: John E. Nance. Offlcer-in- 
Charge, Interstate Commerce Commis¬ 
sion, Bureau of Operations, Room 7708 
Federal Building. 300 North Los Angeles 
Street. Los Angeles, CA 90012. 

No. MC 136426 (Sub-No. 1 TA) (Cor¬ 
rection), filed June 29, 1972, published 
in the Federal Register issues of July 18, 
1972, and August 30. 1972, respectively: 
corrected and republished as corrected 
this issue. Applicant: LESCO, INC., 3900 
Dahlman Avenue, Omaha, NE 68107. Ap¬ 
plicant’s representative: Patrick E. 
Quinn, Post Office Box 82028, Lincoln, 
NE 68501. Authority sought to operate as 
a contract carrier, by motor vehicle, over 
irregular routes, transporting: Unproc¬ 
essed edible fats, in containers, from 
points in Iowa, Missouri, and Kansas 
City, Kans., to Waterloo, Nebr., under 
contract with Midwest Animal Products, 
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Inc., for 180 days. Supporting shipper: 
Midwest Animal Products, Inc., 3900 
Dahlman Avenue, Omaha, NE 68107. 
Send protests to: Carroll Russell, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 711 
Federal Building, 106 South 15th Street, 
Omaha, NE 68102. Note: The purpose of 
this republication is to include the State 
of Missouri. 

No. MC 136545 (Sub-No. 4 TA). filed 
September 15, 1972. Applicant: NUSS- 
BERGER BROS. TRUCKING CO., INC., 
Post Office Box 95, 1109 Railroad Street, 
Prentice, WI 54556. Applicant’s repre¬ 
sentative: A. R. Fowler, 228 University 
Avenue, St. Paul, MN 55114. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Mink feed , from Abbots¬ 
ford. Wis., to points in Delta, Dickinson, 
and Menominee Counties, Mich., for 180 
days. Supporting shipper: Wisco Milling 
Co., Box 10, Abbotsford, Wis. 54405. Send 
protests to: Barney L. Hardin, District 
Supervisor, Bureau of Operations, Inter¬ 
state Commerce Commission, 139 West 
Wilson Street, Room 206, Madison, WI 
53703. 

No. MC 136935 (Sub-No. 1 TA). filed 
September 13, 1972. Applicant: WRAN¬ 
GELL TRANSPORT CO., INC., Post 


Office Box 908, Wrangell, AK 99929. Ap¬ 
plicant’s representative: Joseph O. Earp, 
411 Lyon Building, 607 Third Avenue, 
Seattle, WA 98104. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: General commodities , from Seattle 
and Tacoma, Wash., to Wrangell, Alaska, 
for 180 days. Supporting shippers: Tyler 
Bros. Logging, Inc., Post Office Box 630, 
Petersburg, AK 99833: The Huddle. 
Wrangell, Alaska 99929; The Snack 
Shack, Post Office Box 199, Wrangell, 
AK 99929; Totem Bakery, Post Office Box 
704, Wrangell, AK 99929; Aunt Winnies 
Cafe, Wrangell, Alaska 99929; Zimovia 
Market, Wrangell, Alaska 99929. Send 
protests to: District Supervisor Hugh H. 
Chaffee, Interstate Commerce Commis¬ 
sion, Bureau of Operations. Post Office 
Box 1532, Anchorage, AK 99510. 

No. MC 138035 TA, filed September 14, 
1972. Applicant: ARTHUR J. SCHUH, 
doing business as SCHUH BROS. 
TRUCKING, Kelliher, Minn. 56650. Ap¬ 
plicant’s representative: Arthur J. 
Sc hull (same address as above). Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Wooden shingles , 
from the plantsite of Minnesota Cedar 
Products located on UB. Highway 71. 
approximately 3 miles southwest of 


Northome, Minn., to Houston, Tex., for 
180 days. Supporting shipper: Minnesota 
Cedar Products, Northome, Minn. 56661. 
Send protests to: J. H. Ambs, District 
Supervisor, Bureau of Operations, Inter¬ 
state Commerce Commission, Post Office 
Box 2340, Fargo, ND 58102. 

No. MC 138043 TA, filed September 14, 
1972. Applicant: F. W. CASPERSEN, 622 
Madison Avenue. Glencoe, IL 60022. Ap¬ 
plicant’s representative: George S. Mul¬ 
lins, 4704 West Irving Park Road, Chi¬ 
cago, IL 60641. Authority sought to op¬ 
erate as a contract carrier , by motor ve¬ 
hicle, over irregular routes, transporting : 
Radiopharmaceuticals , radioactive drugs, 
medical isotopes, and medical test kits, 
between St. Louis, Mo., and Chicago, Ill., 
on the one hand, and, on the other, points 
in Illinois, Indiana, and Wisconsin, re¬ 
stricted to shipments weighing not more 
than 50 pounds, for 180 days. Supporting 
shipper: Mallinckrodt Nuclear, Box 
10172, Lambert Field, St. Louis, Mo. 
63145. Send protests to: William Grey, 
District Supervisor, Bureau of Opera¬ 
tions, Interstate Commerce Commission, 
Room 1086, 219 South Dearborn Street, 
Chicago, IL 60604. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

(PR Doc.72-16971 Piled 10-3-72:8:56 ami 
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PROPOSED RULE MAKING 


ENVIRONMENTAL PROTECTION 
AGENCY 

[ 40 CFR Part 85 ] 

CONTROL OF AIR POLLUTION FROM 
NEW MOTOR VEHICLES AND NEW 
MOTOR VEHICLE ENGINES 

Standards and Test Procedures for 
Light Duty Diesel Motor Vehicles 

Emission control standards for light 
duty vehicles have to date been imposed 
by the Federal Government only on gas¬ 
oline-fueled vehicles. The Environmen¬ 
tal Protection Agency now proposes to 
amend the regulations in 40 CFR Part 
85 to: 

(a) Extend the applicability of ex¬ 
haust emission standards to new diesel- 
fueled light duty vehicles, beginning with 
the 1975 model year; and 

(b) Extend the applicability of the an¬ 
alytical procedures and instrumentation 
for the measurement of carbon monox¬ 
ide and oxides of nitrogen to new diesel- 
fueled light duty vehicles; and 

<c) Prescribe special analytical pro¬ 
cedures and instrumentation for the 
measurement of hydrocarbon emissions 
from new diesel-fueled light duty 
vehicles. 

The section number system contained 
in this proposed subpart is designed to 
coordinate with a renumbering of the 
motor vehicle regulations which is now 
in process. All cross-references to sec¬ 
tions in existing subparts conform to the 
numbering system presently in effect. 

40 CFR Part 85 as so amended would 
become effective 30 days after republica¬ 
tion and would be applicable to 1975 and 
subsequent model year diesel-fueled light 
duty vehicles. 

The Agency has determined that gase- 
ous-fueled light duty vehicles are likely 
to be offered for sale by model year 1975. 
The analytical procedure currently pre¬ 
scribed for gasoline-fueled vehicles is ap¬ 
propriate for the testing of gaseous- 
fueied vehicles. The Agency will soon 
propose amendments to make existing 
standards and test procedures for gaso¬ 
line-fueled light duty vehicles to apply 
to gaseous-fueled vehicles as well. Those 
procedures will include fuel specifica¬ 
tions for gaseous-fueled vehicles. 

Interested persons may submit written 
data, views, or arguments (in quadrupli¬ 
cate) in regal'd to the proposed regula¬ 
tions to the Administrator, Environ¬ 
mental Protection Agency, Attention: 
Office of Air Programs, 4th and M Streets 
SW.. Washington, DC 20460. All rele¬ 
vant material received not later than 60 
days after publication of this notice will 
be considered. The Environmental Pro¬ 
tection Agency is particularly interested 
in receiving data pertinent to the hydro¬ 
carbon sampling system and in particu¬ 


lar related to the locations of the hydro¬ 
carbon sampling point in the system. 
Comments submitted shall be available 
for public inspection during normal busi¬ 
ness hours at the Office of Public Affairs, 
Environmental Protection Agency, 4th 
and M Streets SW., Washington, DC 
20460. 

This notice of proposed rule making is 
issued under the authority of section 202 
of the Clean Air Act (42 U.S.C. 1857f-l). 

Dated: September 22, 1972. 

William D. Ruckelshaus, 

Administrator . 

Subpart L—Standard* and Test Procedures for 
Vehicle Exhaust Emissions (Diesel-Fueled Light 
Duty Vehicles) 

Sec. 

85.175- 1 Applicability (1975 model year). 

85.175- 2 Standards for exhaust emissions. 

85.175- 3 Test procedures. 

85.175- 4 Diesel fuel specifications. 

85.175- 5 Vehicle preconditioning. 

85.175- 6 Dynamometer driving schedule. 

85.175- 7 Dynamometer procedure. 

85.175- 8 Three-speed manual transmis¬ 

sions. 

85.175- 9 Pour-speed and five-speed manual 

transmissions. 

85.175- 10 Automatic transmissions. 

85.175- 11 Engine starting and re-starting. 

85.175- 12 Sampling and analytical system 

(exhaust emissions). 

85.175- 13 Information to be recorded. 

85.175- 14 Analytical system calibration and 

sample handling. 

85.175- 15 Dynamometer test runs. 

85.175- 16 Chart reading. 

85.175- 17 Calculations (exhaust emissions). 

85.175- 18 Test vehicles. 

85.175- 19 Maintenance. 

85.175- 20 Mileage accumulations and emis¬ 

sion measurements. 

85.175- 21 Compliance with emission stand¬ 

ards. 

85.176- 1 Applicability (1976 model year). 

85.176- 2 Standards for exhaust emis¬ 

sions. 

Authority: The provisions of this Subpart 
L issued under section 202 of the Clean Air 
Act (42U.S.C. 1857f-l). 

Subpart L—Standards and Test Pro¬ 
cedures for Vehicle Exhaust Emis¬ 
sions (Diesel-Fueled Light Duty 
Vehicles) 

§85.175-1 Applicability (1975 model 
year). 

The provisions of this subpart are ap¬ 
plicable to new diesel fueled light duty 
motor vehicles beginning with the model 
year specified therein. 

§ 85.175—2 Standards for exhaust emis¬ 
sions. 

(a) Exhaust emissions from 1975 
model year vehicles shall not exceed: 

(1) Hydrocarbons—0.41 grams per ve¬ 
hicle mile. 

(2) Carbon monoxide—3.4 grams per 
vehicle mile. 

(3) Oxides of nitrogen—3.1 grams per 
vehicle mile. 


(b) The standards set forth in para¬ 
graph (a) of this section refer to the 
exhaust emitted over a driving schedule 
as set forth in the following sections of 
this subpart and measured and calcu¬ 
lated in accordance with these sections. 

(c) Every manufacturer of new motor 
vehicles subject to the standards pre¬ 
scribed in this section shall, prior to tak¬ 
ing any of the actions specified in section 
203(a) (1) of the Act, test or cause to be 
tested motor vehicles in accordance with 
the following test procedures to ascertain 
that such test vehicles meet the require¬ 
ments of this section as applicable. 

§85.175—3 Test procedures. 

The procedures described in this sub¬ 
part will be the test program to deter¬ 
mine the conformity of diesel fueled light 
duty vehicles with the applicable stand¬ 
ards set forth in this subpart. 

(a) The test consists of prescribed 
sequences of fueling, parking, and op¬ 
erating conditions. The exhaust gases 
generated during vehicle operation are 
diluted with air and sampled continu¬ 
ously for analysis of diesel exhaust hy¬ 
drocarbons and subsequent analysis of 
other specific components by prescribed 
techniques. This test applies to vehicles 
equipped with catalytic or direct flame 
afterburners, other control systems or to 
uncontrolled vehicles and engines. All 
test phases are conducted with an ambi¬ 
ent temperature range between 68 Q and 
86° F. 

(b) The exhaust emission test is de¬ 
signed to determine hydrocarbon, carbon 
monoxide, and oxides of nitrogen mass 
emissions while simulating an average 
trip in an urban area of 7.5 miles. The 
test consists of engine startups and vehi¬ 
cle operation on a chassis dynamometer 
through a specified driving schedule, as 
described in Appendix A to this part. Us¬ 
ing a constant volume (variable dilution) 
sampler, a proportional part of the 
diluted exhaust gas is analyzed continu¬ 
ously for hydrocarbons and an additional 
proportional part of the diluted exhaust 
gas is collected in a bag for subsequent 
analysis of the other components. 

§ 85.175—4 Diesel fuel specifications. 

(a) The diesel fuels employed for test¬ 
ing shall be clean and bright, with pour 
and cloud points adequate for operabil¬ 
ity. The fuels may contain nonmetallic 
additives as follows: Cetane improver, 
metal deactivator, antioxidant, dehazer. 
antirust, pour depressant, dye, and dis¬ 
persant. 

(b) Fuel meeting the following speci¬ 
fications, or substantially equivalent 
specifications approved by the Adminis¬ 
trator, shall be used in exhaust emis¬ 
sions testing. The grade of fuel recom¬ 
mended by the engine manufacturer, 
commercially designated as “Type l-D” 
or “Type 2-D”, shall be used. 
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Item 


AST.M tost method No. Type 1-D Typo 2-I> 


Cetane.—. 

Distillation range.-. 

[BP, °F-.-. 

ia-j»crcant point, ®F.. 

50-pmpcnt point, °F.. 

•Ki-perecut point, °F. 

EP.°F... 

Gravity, ° API... 

Total Sulfur, percent........._ 


... 0287. 

...I) 129 or D 20‘ >> 

.. 2 48-64 

. 330-390 

. 370-430 

. 460-520 

. 500-500 

. 0.05-0.20 

u.'.tirvjirhmi roniDOsltion _ . 


... 1)1319_ 


i rAnmfJM. bercAfit_ _ K-1S 

Paraffins, Naphthenes, Olefins. 

Flashpoint, °F. (minutes). 

Viscosity, Centistokos. 


... 1) 93. 

.... D 445. 

. 120 

1.6-2.0 


42-60 


34(M00 
400-400 
470-5K) 
550-610 
580-660 
33 37 
0.2 0.5 


27 (Min.) 
Remainder. 

130 

2.0-3.2 


<c) Fuel meeting the following speci- tion. The grade of fuel recommended by 
fications, or substantially equivalent the engine manufacturer, commercially 
specifications approved by the Adminis- designated as “Type 1-D“ or “Type 2-D”, 
trator, shall be used in service accumula- shall be used. 


Item 


ASTM test method No. Type 1-D Type 2-D 


Cetane.— 

I >ist Illation range... 



... D 613.. 

.. I) 80. 


48-54 

42-55 

IBP,° F. 

10-percent point, ° F. 

50-percent point, ° F. 

90-percent point, ° F. 

EP,°F. 

Giavlty, ° API.... 

Tetsl Sulfur, percent_ 



- D 287.. 

.. D 129 or 1) 2622.. 


330-390 

370-430 

410 480 
460-520 
500-500 

40-44 

0.05-0.20 

120 

3K>-410 
400 470 
470-540 
550-610 
580-000 
33-40 
0.2 0.5 
130 
2.0-3.2 

Flash point, ° F. (minute)_ 



.. I) 93. 


Viscosity, Ce utlstokes. 



.. L> 445. 


1.0-2.0 


(d) Other Petroleum Distillation Fuel 
Specifications: 

(i) Other petroleum distillate fuels 
may be used for testing and service ac¬ 
cumulation provided they are commer¬ 
cially available, and 

(ii) Information, acceptable to the 
Administrator, is provided to show that 
only the designated fuel would be used 
in customer service, and 

(iii) Use of a fuel listed under para¬ 
graphs (b) and (c) of this section would 
have a detrimental effect on emissions or 
durability, and 

(iv) Written approval from the Ad¬ 
ministrator of the fuel specifications was 
provided prior to the start of testing. 

(e) The specification range of the 
fuels to be used under paragraphs (b>, 
(c), and (d) of this section shall be re¬ 
ported in accordance with § 85.51. 

§ 85.175—5 Vehicle preconditioning. 

Vehicles to be tested for compliance 
with the exhaust emission standards of 
this part shall be preconditioned as 

follows: 

(a) The fuel tank shall be drained and 
specified test fuel added. 

<b) The test vehicle shall be placed 
on the dynamometer and operated over 
a simulated trip, according to the appli¬ 
cable requirements and procedures of 
n 85.175-6 to 85.175-11 except that the 
engine need not be cold when starting 
the run on the dynamometer and only 
a single trip of 7.5 miles shall be run, 
or the vehicle may be driven on a road 
route covering a distance of 7 to 8 miles 
and a total elapsed time of 20 to 25 
minutes. 

<c> The engine and cooling fan shall 
be stopped upon completion of the dy¬ 
namometer operation and the vehicle 
permitted to soak either on or off the 
dynamometer stand for a period of not 
less than 12 hours prior to the dyna¬ 
mometer test. 


§ 85.175—6 Dynamometer driving sched¬ 
ule. 

(a) The dynamometer driving sched¬ 
ule to be followed consists of a nonrepet- 
itive series of idle, acceleration, cruise, 
and deceleration modes of various time 
sequences and rates. The driving sched¬ 
ule is defined by a smooth transition 
through the speed vs. time relationships 
listed in Appendix A to this part. The 
time sequence begins upon starting the 
vehicle according to the startup proce¬ 
dure described in § 85.175-11. 

<b) The speed tolerance at any given 
time on the dynamometer driving 
schedule prescribed in Appendix A to 
this part or as printed on a driver’s aid 
chart approved by the Administrator is 
defined by upper and lower limits. The 
upper limit is 2 m.p.h. higher than the 
highest point on the trace within 1 sec¬ 
ond of the given time. The lower limit 
is 2 m.p.h. lower than the lowest point on 
the trace within 1 second of the given 
time. Speed variations greater than the 
tolerances (such as occur when shifting 
manual transmission vehicles) are ac¬ 
ceptable provided they occur for less 
than 2 seconds on any one occasion. 
Speeds lower than those prescribed are 
acceptable provided the vehicle is oper¬ 
ated at maximum available power during 
such occurances. Further, speed devia¬ 
tions from those prescribed due to stall¬ 
ing are acceptable provided the provi¬ 
sions of § 85.175-ll(d) are adhered to. 

§ 85.175-7 Dynamometer procedure. 

(a) The dynamometer run consists of 
two tests, a “cold” start test after a 
minimum 12 hour soak and a “hot” start 
test with a 10 minute soak between the 
two tests. Engine startup, operation over 
the driving schedule, and engine shut¬ 
down make a complete cold start test. 
Engine startup and operation over the 
first 505 seconds of the driving schedule 
complete the hot start test. The exhaust 


emissions are dUuted with air to a con¬ 
stant volume and a portion is sampled 
continuously during each test. Diesel 
hydrocarbons are analyzed continuously, 
with electronic integration, during each 
test. The composite (flow integrated) 
samples collected in bags are analyzed 
for carbon monoxide, carbon dioxide, and 
oxides of nitrogen. A parallel sample of 
dilution air is analyzed for hydrocarbon, 
carbon monoxide and oxides of nitrogen. 

(b) During dynamometer operation, a 
fixed speed cooling fan shall be posi¬ 
tioned so as to direct cooling air to the 
vehicle in an appropriate manner with 
the engine compartment cover open. The 
fan capacity shall normally not exceed 
5,300 c.f.m. If, however, the manufac¬ 
turer can show that during field opera¬ 
tion the vehicle received additional cool¬ 
ing, the fan capacity may be increased 
or additional fans used if approved in 
advance by the Administrator. In the 
case of vehicles with front engine com¬ 
partments, the fan(s) shall be squarely 
positioned between 8 and 12 inches in 
front of the cooling air inlets (grill). In 
the case of vehicles with rear engine 
compartments (or if special designs make 
the above impractical), the cooling 
fan(s) shall be placed in a position to 
provide sufficient air to maintain engine 
cooling. 

(c) The vehicle shall be nearly level 
when tested in order to prevent abnormal 
fuel distribution. 

(d) Flywheels, electrical or other 
means of simulating inertia shall be used. 
If the equivalent inertia specified in the 
following table is not available on the 
dynamometer being used, the next higher 
equivalent inertia (not to exceed 250 
lbs.) available shall be used. 


Loaded vehicle weight, 
pounds 


Equivalent R<wul load 
inertia power At 

weight, 50 m.p.h. 

IHmiuls horsepower 


Dp to 1,125. 

1.126 to 1.375. 

1.370 to 1,025. . 

1.626 to 1,875. 

1.876 to 2.125. 

2.126 to 2,375. 

2.376 to 2,625.. 

2.626 to 2,875.. 

2.876 to 8,260. 

3.251 to 3,750. 

3.751 to 4,250. 

4.251 to 4,750. 

4.751 to 5,250.. 

6.251 to 6,750. 

5,761 to abovo. 


1.00U 

5.9 

1,000 

6.5 

1,500 

7.1 

1,750 

7.7 

2,000 

8.3 

2.250 

H.8 

2.600 

9.4 

2.750 

9.9 

3,(NX) 

10.3 

3,500 

11.2 

4,000 

12.0 

4,5<N> 

12.7 

5, OUI 

13.1 

5.600 

13.0 

6.600 

14.4 


<e> Power absorption unit adjust¬ 
ment: 

(1) The power absorption unit shall be 
adjusted to reproduce road load power at 
50 m.p.h. true speed. The indicated road 
load power setting shall take into ac¬ 
count the dynamometer friction. The 
relationship between road load 
(absorbed) power and indicated road 
load power for a particular dynamom¬ 
eter shall be determined by the pro¬ 
cedure outlined in Appendix B to this 
part or other suitable means. 

(2) The road load power listed in the 
table above shall be used or the vehicle 
manufacturer may determine the road 
load power by the following procedure 
and request its use: 
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(i) Measuring the fuel flow rate of a 
representative vehicle of the same 
equivalent inertia weight class, when 
operated on a level road under balanced 
wind conditions at a true speed of 50 
m.p.h., and 

(ii) Noting the dynamometer in¬ 
dicated road load horsepower setting re¬ 
quired to reproduce that fuel flow rate 
w hen the same vehicle is operated on the 
dynamometer at a true speed of 50 m.p.h. 
The tests on the road and on the dyna¬ 
mometer shall be performed with the 
same vehicle ambient absolute pressure 
(usually barometric), i.e. within ±5 mm. 
Hg. 

(iii) The road load power shall be 
determined according to the procedure 
outlined in Appendix B to this part and 
adjusted according to the following if 
applicable. 

(3) Where it is expected that more 
than 33 percent of the vehicles in an 
engine family will be equipped with air- 
conditioning, the road load power listed 
above or as determined in subparagraph 

(2) of this paragraph shall be increased 
by 10 percent for testing all test vehicles 
representing such engine family. 

(f) The vehicle speed (m.p.h.) as 
measured from the dynamometer rolls 
shall be used for all conditions. A speed 
vs. time recording, as evidence of dyna¬ 
mometer test validity, shall be supplied 
on request of the Administrator. 

(g) Practice runs over the prescribed 
driving schedule may be performed to 
And the minimum accelerator pedal ac¬ 
tion to maintain the proper speed-time 
relationship. 

Note: When using two-roll dynamometers 
a truer speed-time trace may be obtained by 
minimizing the rocking of the vehicle in 
the rolls. The rocking of the vehicle changes 
the tire rolling radius on each roll. The rock¬ 
ing may be minimized by restraining the 
vehicle horizontally (or nearly so) by using 
a cable and winch. 

(h) The drive wheel tires may be in¬ 
flated up to 45 p.si.g. in order to prevent 
tire damage. The drive wheel tire pres¬ 
sure shall be reported with the test 
results. 

(i) If the dynamometer has not been 
operated during the 2-hour period im¬ 
mediately preceding the test it shall be 
warmed up for 15 minutes by operating 
it at 30 m.p.h. using a non test vehicle. 

§ 85.175—8 Three-*pocd manual trans¬ 
missions. 

(a) All test conditions except as noted 
shall be rim in highest gear. 

(b) Cars equipped with free wheeling 
or overdrive units shall be tested with 
this unit (free wheeling or overdrive) 
locked out of operation. 

(c) Idle shall be run with transmission 
in gear and with clutch disengaged (ex¬ 
cept first idle: see § 85.175-11). 

(d) The vehicle shall be driven with 
minimum accelerator pedal movement to 
maintain the desired speed. 

(e) Acceleration modes shall be driven 
smoothly with the shift speeds as recom¬ 
mended by the manufacturer. If the 
manufacturer does not recommend shift 
speeds, the vehicle shall be shifted from 
first to second gear at 15 m.p.h. and from 
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second to third gear at 25 m.p.h. The op¬ 
erator shall release the accelerator pedal 
during the shift, and accomplish the 
shift w r ith minimum time. If the vehicle 
cannot accelerate at the specified rates, 
the vehicle shall be accelerated at maxi¬ 
mum available power until the vehicle 
speed reaches the speed at which it 
should be at that time during the test. 

(f) The deceleration modes shall be 
run with clutch engaged and without 
shifting gears from the previous mode, 
using brakes or accelerator pedal as nec¬ 
essary to maintain the desired speed. For 
those modes wiiich decelerate to zero, 
the clutch shall be depressed when the 
speed drops below 15 m.p.h. when engine 
roughness is evident, or when engine 
stalling is imminent. 

(g) Downshifting is allowed at the be¬ 
ginning of or during a power mode if 
recommended by the manufacturer or if 
the engine obviously is lugging. 

§ 85.175—9 Four-j-pocd ami five-speed 
manual transmission*. 

(a) Use the same procedure as for 
three-speed manual transmissions for 
shifting from first to second gear and 
from second to third gear. If the manu¬ 
facturer does not recommend shift 
speeds, the vehicle shall be shifted from 
third to fourth gear at 40 m.p.h. Fifth 
gear may be used at the manufacturer’s 
option. 

(b) If transmission ratio in first gear 
exceeds 5:1, follow the procedure for 
three- or four-speed manual transmis¬ 
sion vehicles as if the first gear did not 
exist. 

§ 85.175—10 Automatic transmissions. 

(a) All test conditions shall be run 
with the transmission in “Drive” (high¬ 
est gear). Automatic stick-shift trans¬ 
missions may be shifted as manual trans¬ 
missions at the option of the manu¬ 
facturer. 

(b) Idle modes shall be run with the 
transmission In “Drive” and the wheels 
braked (except first idle: see § 85.175-11 >. 

(c) The vehicle shall be driven w T ith 
minimum accelerator pedal movement to 
maintain the desired speed. 

(d) Acceleration modes shall be driven 
smoothly allowing the transmission to 
shift automatically through the normal 
sequence of gears. If the vehicle cannot 
accelerate at the specified rates, the 
vehicle shall be accelerated at maximum 
available power until the vehicle speed 
reaches the speed at which it should be at 
that time during the driving schedule. 

(e) The deceleration modes shall be 
run in gear using brakes or accelerator 
pedal as necessary to maintain the de¬ 
sired speed. 

§ 85.175—11 Engine starling and restart¬ 
ing. 

(a) The engine shall be started ac¬ 
cording to the manufacturer’s recom¬ 
mended starting procedures. The initial 
20-second-idle period shall begin w r hen 
the engine starts. The transmission shall 
be placed in gear 15 seconds after the 
engine is started. If necessary, braking 
may be employed to keep the drive wheels 
from turning. 


(b) If the vehicle does not start after 
10 seconds of cranking, cranking shall 
cease and the reason for failure to start 
shall be determined. The revolution 
counter on the constant volume sampler 
and the hydrocarbon integrator (see 
§ 85.175-15 Dynamometer test runs) 
shall be turned off and the sample sole¬ 
noid valves placed in the “dump” posi¬ 
tion during this diagnostic period. In 
addition, either the positive displacement 
pump should be turned off or the exhaust 
tube disconnected from the tailpipe dur¬ 
ing the diagnostic period. If failure to 
start is an operational error, the vehicle 
shall be rescheduled for testing from a 
cold start. If failure to start Is caused by 
vehicle malfunction, corrective action of 
less than 30 minutes duration may be 
taken and the test continued. The sam¬ 
pling system shall be reactivated at the 
same time cranking is started. When 
the engine starts, the driving schedule 
timing sequence shall begin. If failure 
to start is caused by vehicle malfunction 
and the vehicle cannot be started, the 
test shall be voided, the vehicle removed 
from the dynamometer, corrective action 
taken, and the vehicle rescheduled for 
test. The reason for the malfunction (if 
determined) and the corrective action 
taken shall be reported. 

(c) If the engine “false starts”, the 
operator shall repeat the recommended 
starting procedure. 

(d) Stalling: 

(1) If the engine stalls during an idle 
period, the engine shall be restarted im¬ 
mediately and the test continued. If the 
engine cannot be started soon enough 
to allow the vehicle to follow the next 
acceleration as prescribed, the driving 
schedule indicator shall be stopped. 
When the vehicle restarts the driving 
schedule indicator shall be reactivated. 

(2) If the engine stalls during some 
operating mode other than idle, the driv¬ 
ing schedule indicator shall be stopped, 
the vehicle restarted, accelerated to the 
speed required at that point in the driv¬ 
ing schedule and the test continued. 

(3) If the vehicle will not restart with¬ 
in 1 minute, the test shall be voided, the 
vehicle removed from the dynamometer, 
corrective action taken, and the vehicle 
rescheduled for test. The reason for the 
malfunction (if determined) and the 
corrective action taken shall be reported. 

§ 85.175—12 Sampling and analytical 
system (exhaust emissions). 

(a) Schematic drawings. The follow¬ 
ing figures (Fig. L 175-1, L 175-2 and L 
175-3) are schematic drawings of the 
exhaust gas sampling and analytical sys¬ 
tems which will be used for testing under 
the regulations in this part. Additional 
components such as instruments, valves, 
solenoids, pumps, and switches may be 
used to provide additional information 
and coordinate the functions of the com¬ 
ponent systems. 

(b) Component description ( exhaust 
gas sampling system). The following 
components will be used in the exhaust 
gas sampling system for testing under 
the regulations in this part. See Figure 
L 175-1. Other types of constant volume 
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samplers may be used if shown to yield 
equivalent results. 

( 1 ) A dilution air filter assembly con¬ 
sisting of a particulate (paper) filter to 
remove solid matter from the dilution 
air and thus increase the life of the char¬ 
coal filter; a charcoal filter to reduce 
and stabilize the background hydrocar¬ 
bon level; and a second particulate filter 
to remove charcoal particles from the 
air stream. The filters shall be of suffi¬ 
cient capacity and the duct which car¬ 
ries the dilution air to the point where 
the exhaust gas is added shall be of 
sufficient size so that the pressure at the 
mixing point is less than 1 inch of water 
pressure below ambient when the con¬ 
stant volume sampler is operating at its 
maximum flow rate. 

(2) A flexible, leak-tight connector 
and tube to the vehicle tailpipe. The 
flexible tubing shall be sized and con¬ 
nected in such a manner that the static 
pressure variations in the vehicle tail- 
pipe(s) remain within ±3 inches of 
water of the static pressure variations 
measured during a dynamometer driv¬ 
ing cycle with no connection to the 
tailpipe(s). 

(3> A heating system to preheat the 
heat exchanger to with ±10" P. of its 
operating temperature before the test 

begins. 

(4 > A heat exchanger capable of limit¬ 
ing the gas mixture temperature varia¬ 
tion during the entire test to ±10 P. as 
measured at the sample point. 

(5) A positive displacement pump to 
pump dilute exhaust mixture. The pump 
capacity (300 to 350 c.f.m. is sufficient 
for testing most vehicles) shall be large 
enough to virtually eliminate water con¬ 
densation in the system. See Appendix 
C to this part for flow calibration 
techniques. 

<6> Temperature sensor (Tl) with an 
accuracy of i 2°P. to allow continuous 
recording of the temperature of the 
dilute exhaust mixture entering the posi¬ 
tive displacement pump. (See § 85.175- 
13<k)). 

( 7> Gauge (Gl) with an accuracy of 
-2 percent of reading to measure the 
pressure depression of the dilute exhaust 
mixture entering the positive displace¬ 
ment pump, relative to atmospheric 
pressure. 

(8) Gauge (G2) with an accuracy of 
±2 percent of reading to measure the 
pressure increase across the positive dis¬ 
placement pump. 

<9» Sample probes (SI, S2, and S3) 
pointed upstream to collect samples from 
the dilution air stream and the dilute 
exhaust mixture. Additional sample 
probes may be used, for example to ob¬ 
tain continuous concentration traces of 
the dilute exhaust stream. In such case 
the sample flow rate, in standard cubic 
feet per test phase, must be added to the 
calculated dilute exhaust volume. The 
position of the sample probes in Figure 
L 175-1 is pictorial only. The heated 
sample line (S3) between the sampling 
point and the analyzer shall be as short 
as ix>ssible. 




Figure i 175-2 Exhaust Gas Batch Analytical Syste* 
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(10) Filters (FI and F2) to remove 
particulate matter from dilution air and 
dilute exhaust samples. 

(11) Pumps (PI and P2) to pump the 
dilution air and dilute exhaust into their 
respective sample collection bags. 

(12) Flow control valves <N1 and N2) 
to regulate flows to sample collecton bags, 
at constant flow rates. The minimum 
sample flow rate shall be 10 c.f h. 

(13) Flowmeters (FL1 andFL2) to in¬ 
sure, by visual observation, that constant 
flow rates are maintained throughout 
the test. 

(14) Three-way solenoid valves (VI, 
V2, V3, and V4) to direct sample streams 
to either their respective bags or over¬ 
board. 

(15) Quick-connect, leak-tight fittings 
(Cl, C2. C3, and C4) with automatic shut¬ 
off on bag side to attach sample bags to 
sample system. 

(16) Sample collection bags for dilu¬ 
tion air and exhaust samples of sufficient 
capacity so as not to impede sample flow. 

(17) Revolution counters to count the 
revolutions of the positive displacement 
pump while each test phase is in progress 
and samples are being collected. 

(c) Component description (exhaust 
gas batch analytical system ). The follow¬ 
ing components will be used in the ex¬ 
haust gas batch analytical system for 
testing under the regulations in this part. 
The analytical system provides for the 
determination of carbon monoxide and 
carbon dioxide concentrations by nondis- 
persive infrared <NDIR) analysis and the 
determination of oxides of nitrogen con¬ 
centrations by chemiluminescence (CL) 
analysis in dilute exhaust samples. The 
chemiluminescence method of analysis 
requires that the nitrogen dioxide present 
in the sample be converted to nitric ox¬ 
ide before analysis. Other types of an¬ 
alyzers may be used if shown to yield 
equivalent results and if approved in ad¬ 


vance by the Administrator. See Figure 
L175-2. 

(1) Quick-connect, leak-tight fitting 
(C5) to attach sample bags to analytical 
system. 

(2) Filter (F3) to remove any residual 
particulate matter from the collected 
sample. 

(3) Pump (P3) to transfer samples 
from the sample bags to the analyzers. 

(4) Selector valves (V5, V6, V7, V8, 
and V9) for directing samples, span gases 
or zeroing gases to the analyzers. 

(5) Flow control valves (N3, N4, N5, 
N6, N7, N8, N9, N10, Nil, and N12) to 
regulate the gas flow rates. 

(6) Flowmeters (FL3, FL4, and FL5) to 
indicate gas flow rates. 

(7) Manifold (Ml) to collect the ex¬ 
pelled gases from the analyzers. 

(8) Pump (P4) to transfer expelled 
gases from the collection manifold to 
a vent external to the test room 
(optional). 

(9) Analyzers to determine carbon 
monoxide, carbon dioxide, and oxides of 
nitrogen concentrations. 

(10) An oxides of nitrogen converter 
to convert any NO s present in the sam¬ 
ples to NO before analysis. 

(11) Selector valves (VlOandVll) to 
allow the sample, span, calibrating or 
zeroing gases to bypass the converter. 

(12) Water trap (Tl) to partially re¬ 
move water and a valve (V12) to allow 
the trap to be drained. 

(13) Sample conditioning columns to 
remove remainder of water (WR1 and 
WR2 containing indicating calcium sul¬ 
fate or indicating silica gel), and carbon 
dioxide (CDR1 and CDR2 containing as- 
carite) from the CO analysis stream. 

(14) Selector valves (V13 and V14) to 
permit switching from exhausted absorb¬ 
ing columns to fresh columns. 

(15) Water bubbler (Wl) to allow sat¬ 
uration of the CO- span gas to check 
efficiency of absorbing columns. 


(16) Recorders (Rl, R2, and R3) or 
digital printers to provide permanent 
records of calibration, spanning and 
sample measurements; or in those facili¬ 
ties where computerized data acquisition 
systems are incorporated, the computer 
facility printout may be used. 

(d) Component description ( exhaust 
gas continuous analytical system ). The 
following components will be used in the 
exhaust gas continuous analytical system 
for testing under the regulations in this 
part. This analytical system provides for 
the continuous determination of exhaust 
hydrocarbon concentratio n by heated 
flame ionization detector <HFID > analy¬ 
sis. See Figure L175-3. 

(1) Heated continuous sampling line 
(S3). 

(2) Selector valves (V15, and V16) for 
directing the continuous dilute exhaust 
sample, dilution air bag sample, span or 
zeroing gases to the analyzers. 

(3) Quick-connect, leak-tight fitting 
(C6) to attach dilution air sample bag to 
analytical system. 

(4) Heated hydrocarbon analyzer 
(HFID) complete with heated pump, fil¬ 
ter, and flow control system. The re¬ 
sponse time of this instrument shall be 
less than 1 second for 90 percent of full 
scale response. 

(5) Chart recorded (R4) and analog 
integrator with two readouts or chart 
recorder (R4) and on-line digital com¬ 
puter for manual or electronic integra¬ 
tion of analyzer output signal during the 
three operating phases of the test. 

(6) Flow control valves (N13 and N14> 
to regulate the gas flow rates. 

§ 85.175—13 Information to bo recorded. 

The following information shall be re¬ 
corded with respect to each test: 

(a) Test number. 

(b) System or device tested (brief 
description). 

(c) Date and time of day for each part 
of the test schedule. 

(d) Instrument operator. 

(e) Driver or operator. 

(f) Vehicle: Make—Vehicle identifi¬ 
cation number—Model year—Transmis¬ 
sion type—Odometer reading—Engine 
displacement—Engine family—Idle 
r.p.m.—Inertia loading—Actual road 
load HP. at 50 m.ph. and drive wheel 
tire pressure. 

(g) Dynamometer serial number and 
indicated road load power absorption at 
50 m.p.h. 

(h) All pertinent instrument informa¬ 
tion such as tuning—gain—serial num¬ 
bers—detector numbers—range. 

(i) Recorder charts: Identify zero, 
span, exhaust gas, and dilution air sam¬ 
ple traces. 

(j) Barometric pressure, ambient tem¬ 
perature and humidity and the tempera¬ 
ture of the air in front (from 6 to 12 
inches from the grill) of the radiator 
during the test. 

(k) The temperature and pressure of 
the mixture of exhaust and dilution air 
entering the positive displacement pump 
and the pressure increase across the 
pump. The temperature of the mixture 
shall be recorded continuously or digi- 
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tally at a rate often enough to determine 
temperature variations, or it may be con¬ 
trolled to ±5° F. of the set point of the 
temperature control system. In the last 
case only the set point need be recorded. 

( 1 ) The number of revolutions of the 
positive displacement pump accumulated 
while the test is in progress and exhaust 
*o\v samples are being collected. 

im) The humidity of the dilution air. 

m) Operating temperature of the 
heated sample line and of the heated 
hydrocarbon detector. 

§85.173—14 Analytical system calibra¬ 
tion and sample handling. 

(a) Calibrate the analytical assembly 
at least once every 30 days. Use the same 
flow rate as when analyzing samples. 

(1) Adjust analyzers to optimize per¬ 
formance. Operate heated hydrocarbon 
analyzer and sampling line at set point 
(300-380° F.) ±5° F. 

(2> Zero the hydrocarbon analyzer 
with zero grade air and the carbon mon¬ 
oxide, carbon dioxide, and oxides of ni¬ 
trogen analyzers with zero grade nitro¬ 
gen. The allowable zero gas impurity 
concentrations should not exceed 1 
ppm. equivalent carbon response. 1 
p p m. carbon monoxide. 300 p.p.m. (0.03 
mole percent) carbon dioxide, and 0.1 
p,p.m. nitric oxide. 

(3) Set the CO and CO* analyzer gains 
to give the desired ranges. Select the de¬ 
sired attenuation scale of the HC an¬ 
alyzer, set the sample capillary flow rate 
by adjusting the back pressure regulator, 
and adjust the electronic gain control, if 
provided, to give the desired range. Select 
the desired scale of the NOx analyzer and 
adjust the phototube high voltage supply 
or amplifier gain to give the desired 
range. 

(4) Calibrate the HC analyzer with 
propane (air diluent) gases having nom¬ 
inal concentrations equal to 50 and 100 
percent of full scale. Calibrate the CO 
analyzer with carbon monoxide (nitro¬ 
gen diluent) gases and the CO, analyzer 
with carbon dioxide (nitrogen diluent) 
gases having nominal concentrations 
equal to 10, 25, 40, 50, 60, 70. 85, and 100 
percent of full scale. Calibrate the NOx 
analyzer with nitric oxide (nitrogen 
diluent) gases having nominal concen¬ 
trations equal to 50 and 100 percent of 
full scale. The actual concentrations 
should be known tc with ±2 percent of 
the true values. 

<5) Compare values obtained on the 
CO and CO* analyzers with previous cal¬ 
ibration curves. Any significant change 
reflects some problem in the system. Lo¬ 
cate and correct problem, and recali¬ 
brate. Use best judgment in selecting 
curves for data reduction. 

<6) Check the NOx to NO converter 
efficiency by the following procedure: 

(i) Fill a new (not previously used to 
collect exhaust gas samples) sample bag 
with air (or oxygen), and NO span gas 
in proportions which result in a mix in 
the operating range of the analyzer. 
Provide enough oxygen for substantial 
conversion of NO to NO*. 

(ii) Knead bag and immediately con¬ 
nect the bag to the sample inlet and 
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alternately measure the NO and NOx 
concentration at 1-minute intervals by 
alternately passing the sample through 
the converter and the bypass (close 
valves N6 and N9 to minimize pump 
down rate of bag). After several minutes 
of operation, the recording of NO and 
NOx will resemble Figure L 175-4 if the 
converter is efficient. Even though the 
amount of NO* increases with time, the 
total NOx (NO-fNO a ) remains constant. 
A decay of NOx with time indicates the 
converter is not essentially 100 percent 
efficient and the cause should be deter¬ 
mined before the instrument is used. 



Sn ftL-ntUa --—^ 

Figure L 175-4. Converter Efficiency 
Check Response 


(iii) The converter efficiency should 
be checked at least once weekly and 
preferably once daily. 

(7) Check the efficiency of the sample 
conditioning system by the following 
procedure: 

(i) Zero and span the CO instrument 
on its most sensitive scale. 

(ii) Recheck zero. 

(iii) Bubble CO a span gas through 
water and then through the sample con¬ 
ditioning system into the CO instrument. 
If the CO instrument shows no response 
to the wet CO., the columns are in good 
condition. 

(iv) If the CO instrument responds 
to wet C0 2 , replace columns as necessary 
to bring response back to zero. 

(v) The conditioning system efficiency 
should be checked daily. 

(b) HC, CO, CO-, and NO* measure¬ 
ment; Allow HC analyzer and sample 
line to heat to set point (300-380°F.) 
±5°F. and allow a minimum of 20 min¬ 
utes warmup for the HC analyzer elec¬ 
tronics and 2 hours for the CO, CO* and 
NO* analyzers. (Power is normally left on 
infrared and chemiluminescence an¬ 
alyzers; but when not in use, the chopper 
motors of the infrared analyzers are 
turned off and the phototube high volt¬ 
age supply of the chemiluminescence an¬ 
alyzer is placed in the standby position.) 
The following sequence of operations 
should be performed in conjunction with 
each series of measurements: 

(c) For the purposes of this section, 
the term “zero grade air” includes arti¬ 
ficial “air” consisting of a blend of nitro¬ 
gen and oxygen with oxygen 
concentrations between 18 and 21 mole 
percent. 
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§ 83.173—15 Dynamometer lest runs. 

(a) The vehicle shall be allowed to 
stand with the engine turned off for a 
period of not less than 12 hours before 
the cold start exhaust emission test. The 
vehicle shall be stored prior to the emis¬ 
sion tests in such a manner that precipi¬ 
tation (e.g. rain or dew) does not occur 
on the vehicle. The complete dynamom¬ 
eter test consists of a cold start drive 
of 7.5 miles and simulates a hot start 
drive of 7.5 miles. The vehicle is allowed 
to stand on the dynamometer during 
the 10-minute time period between the 
cold and hot start tests. The cold start 
test is divided into two periods. The first 
period, representing the cold start 
“transient'* phase, terminates at the end 
of the deceleration which is scheduled 
to occur at 505 seconds of the driving 
schedule. The second period, represent¬ 
ing the “stabilized" phase, consists of 
the remainder of the driving schedule 
including engine shutdown. The hot start 
test similarly consists of two periods. 
The first period, representing the hot 
start “transient" phase, terminates at 
the same point in the driving schedule 
as the first phase of the cold start test. 
The second period of the hot start test, 
“stabilized" phase is assumed to be 
identical to the second period of the 
cold start test. Therefore, the hot start 
test terminates after the first period 
(505 seconds) is run. 

(b) The following steps shall be taken 
for each test: 

(1) Place drive wheels of vehicle on 
dynamometer without starting engine. 

(2) Open the vehicle engine compart¬ 
ment cover and start the cooling fan. 

(3) With the sample solenoid valves 
in the “dump" position connect evacu¬ 
ated sample collection bags to the two 
dilute exhaust sample connectors and to 
the two dilution air sample line 
connectors. 

(4) Start the positive displacement 
pump, the sample pumps, the tempera¬ 
ture recorder, and the heated hydrocar¬ 
bon analysis recorder. (The constant 
volume sampler heat exchanger, the hy¬ 
drocarbon analyzer and continuous sam¬ 
ple line should be preheated to their 
respective operating temperatures before 
the test begin.) 

(5) Adjust the sample flow rates to 
the desired flow rate (minimum of 10 
c.f.h.). Set the hydrocarbon integrator 
counters and pump revolution counters 
to zero. 

(6) Attach the flexible exhaust tube 
to the vehicle tailpipe(s). 

(7) Simultaneously start the revolu¬ 
tion counter for the positive displace¬ 
ment pump, position the sample solenoid 
valves to direct the sample flows into 
the “transient" exhaust sample bag and 
the “transient" dilution air sample bag, 
turn on the hydrocarbon analyzer sys¬ 
tem integrator and mark recorder chart, 
and start cranking engine. 

(8) Fifteen seconds after the engine 
starts, place the transmission in gear. 

(9) Twenty seconds after the engine 
starts, begin the initial vehicle accelera¬ 
tion of the driving schedule. 

(10) Operate the vehicle according to 
the dynamometer driving schedule. 
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(11) At the end of the deceleration 
which is scheduled to occur at 505 sec¬ 
onds, simultaneously switch the sample 
flows from the “transient” bags to the 
“stabilized” bags, switch off revolution 
counter No. 1 and hydrocarbon inte¬ 
grator No. 1, mark hydrocarbon recorder 
chart and start counter No. 2 and hy¬ 
drocarbon integrator No. 2. As soon as 
possible and in no case longer than 20 
minutes after the end of this portion of 
the test disconnect the “transient” ex¬ 
haust and dilution air sample bags, 
transfer them to the analytical system 
and process the samples according to 
§ 85.175-14. 

(12) Turn the engine off 2 seconds 
after the end of the last deceleration (at 
1,369 seconds). 

(13) Five seconds after the engine 
stops running, simultaneously turn off 
revolution counter No. 2 and hydrocar¬ 
bon integrator No. 2, mark hydrocarbon 
recorder chart and position the sample 
solenoid valves to the “dump” position. 
As soon as possible and in no case longer 
than 20 minutes after the end of this 
portion of the test disconnect the “sta¬ 
bilized” exhaust and dilution air sample 
bags, transfer them to the analytical 
system and process the samples accord¬ 
ing to § 85.175-14. 

(14) Immediately after the end of the 
sample period disconnect the exhaust 
tube from the tailpipe(s), turn off the 
cooling fan and close the engine com¬ 
partment cover. 

(15) Turn off the positive displacement 
pump. 

(16) Repeat the steps in subpara¬ 
graphs (2) through (10) of this para¬ 
graph for the hot start test except only 
one evacuated sample bag is required for 
sampling exhaust gas and one for dilu¬ 
tion air. The step in subparagraph (7) 
of this paragraph shall begin between 
9 and 11 minutes after the end of the 
sample period for the cold start test. 

(17) At the end of the deceleration 
which is scheduled to occur at 505 sec¬ 
onds, simultaneously turn off the No. 1 
revolution counter and hydrocarbon in¬ 
tegrator No. 1, mark hydrocarbon 
recorder chart and position the sample 
solenoid valve to the “dump” position. 
(Engine shutdown is not part of the hot 
start sample period.) 

(18) As soon as possible and in no 
case longer than 20 minutes after the 
end of this portion of the test disconnect 
the hot start “transient” exhaust and 
dilution air sample bags, transfer them 
to the analytical system and process the 
samples according to § 85.175-14. 

(19) Disconnect the exhaust tube from 
the vehicle tailpipe (s) and remove vehi¬ 
cle from dynamometer. 

(20) The positive displacement pump 
may be turned off, if desired. 

§ 85.175—16 Chari reading. 

(a) Determine the HC, CO, COa, and 
NOx concentrations of the dilution air 
and the CO, CO a , and NOx concentra¬ 
tion of the dilute exhaust sample bags 
from the instrument deflection or re¬ 
cordings making use of appropriate cali¬ 
bration charts. 


(b) Record integrated HC results, or 
manually integrate continuous chart. 
This chart provides a permanent record 
and can be graphically integrated if vari- 
flcation of the results of electronic inte¬ 
gration is required. 

(c) Determine the average dilute ex¬ 
haust mixture temperatures from the 


temperature recorder trace if a recorder 
is used. 

§85.175-17 Calculations (exhaust cm!*, 
sions). 

The final reported test results shall be 
computed by use of the following 
formulae: 

(a) For light duty vehicles: 


Yw*=( 0.43 Yoi+0.67 Yht+YO^ 

Weighted mass emissions of each pollutant, l.e. I1C, CO, or NO,. In grains per vehicle mile. 

Y r1 ■»Mass emissions us calculated from the "transient” phase of the cold start test, in groins per test ph&*. 
y M o.Mass emissions as calculated from the "transient” phase of the hot start test. In grains per test phase. 

Y# =Mass emissions as calculated from the "stablir.ed” phase of the cold start test, in grams per test phase. 

(b) The mass of each pollutant for each phase of both the cold start test and 
the hot start test is determined from the following: 

(1) Hydrocarbon Mass: 


//Cm,i, c V(ni*X Densityuc X 




1,000.000 

(2) Oxides of nitrogen Mass: 


NO* o, “ VW« X Density n o 3 Xt 


XKu 


NO, 


' 1 , 000,000 
(3) Carbon monoxide Mass: 

CO„M.=V.aXDonsltycoX 

(c) Meaning of symbols: 

IJCm •= II y drocarbon emissions, in grams per test phase. . . . . __ 

Density nc= Density of hydrocarbons in the exhaust gas, assuming an average carbon to hydrogen ratio of 1-85 
in grams per cubic foot at 08° F. and 700 mm. llg pressure (16.33 gm./cu. ft.). 

HCeo»« “Hydrocarbon concentration of the dilute exhaust sample corrected for background, in p.p.m. carbon equiva¬ 
lent, l.e. equivalent propaneX3. _ 

- hc.-hc.u - wm 

" u c'.eA verago hydrocarbon c<>n<*mrat Ions of the dilute exhaust sample as calculated from the Integrated HC traces, 
iu p.pjn. carbon equivalent. , , . , , . 

nCd=nydrocarl>on concentration of tho dilution air ns measured in p.p.m. carl>on equivalent. 

Oxides of nitrogen emissions, lu grams per test phase. 

Density* o,== Density of oxides of nitrogen in the exhaust gas, assuming they are in the form of nitrogen dioxide, tu 
grams per cubic foot at 68° F. and 700 nun. IIg pressure (64.16 gm./cu. ft.). 

NO = Oxides of nitrogen concentration of the dilute exhaust sample corrected for background, In p.p.m. 

' cono NO, co , c -NO,,-NO^(l-l/DF) 

^Noj **Oxides of nitrogen concentration of tho dilute exhaust sample as measured. In p.p.m. 

No/^Oxidw of nitrogen concentration of the dilution air as measured, in p.p.m. 

n^nii mT ^^Deiw?t v o?c le*!i np^nis^ rewb^fbot at 68® F. and 700 mm. Tig pressure (32.97 gm./cu. ft.). 

lJMisiijco ra ^ |I0xide concentration of the dilute exhaust sample corrected for background, water vapor aud 
,0B ' COj extraction, in p.p.m. 

CO«o..*CO*-COd (1-1 IDF) 

VV1 Co!=Carbon monoxide concentration of the dilute exhaust sample volume corrected for water vapor and rarbon 
dioxide extraction, in p.p.m. Tho calculation assumes the carbon lu hydrogen ratio of the fuel is 14.W. 
CO*® 5 (1—0.01026 COi«—0.000323 H) CO«. 

= Carbon monoxide concentration of the dilute exhaust sample as measured in p.p.m. 

CoT-Carbon dioxide concentration of the dilute exhaust sample, In molo percent. 

R= Relative humidity of the dilution air, in percent. .. 

CoS-Carbon monoxide concentration of the dilution air corrected for water vapor extraction, in p.p.m. 

C’0d=(1-0.000323/?) COd» 

^COdrn* 1 Carbon monoxide concentration of the dilution air sample as measured, in p.p.m. 

13.4 _ 

Dl “cO,.4-(//C*+CO.)XlO^ 

V«i»- Total dilate exhaust volume In eubic feet per test phase corrected to standard conditions (628° U and 
700 mm. Ilg). 

t , ... ... (Pe-PQ (328° fl) 

* ” XiV (700 mm. Ug)(T p ). 

Where: pumped by the positive displacement pump, in cubic feet per revolution. This volume is 

° dependent on tho pressure differential across the positive displacement pump. 

N=Number of revolutions of the positive displacement pump during the test phase while samples arc being 

collected. cinmraHg 

= PreSmre dcpi^Sou^bclovTatmospherte measured at the Inlet to the positive displacement pump. 

Tp»Average temperature of dilute exhaust entering positive displacement pump during test while samples are 
being collected, In degrees Rankine. 

Kh“H umidity correction factor. 

~ 1-0.0017 (//—76) 

Note: The constant 0.0017 will bo updated to reflect auy data which becomes available on Light-Duty dic?d 
engine tests. 

II=Abolutc humidity in grains of water per pound of dry air. 

(43.478) fl.XPd 
i, *‘Pn-(PdX*^100) 

R.=Relative humidity of the ambient air, in percent. 

Saturated vaj>or pressure, in mm. Hg at the ambient dry bulb temperature. 
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(a > Example calculation of mass emissions values: 

( 1 ) For the “transient*' phase of the cold start test assume Vo=0.29344 cu. ft. per 
revolution; N=10.485; R=48.0 percent; R*=48.2 percent; Pb= 762 mm. Hg; 
p d ^22.225 mm. Hg; Pi =70 mm Hg; T P =570* R; HC e =105.8 p.p.m. carbon 
equivalent; NOxe=11.2 p.pjn.; COem=306.6 p.p.m.; COa«=1.43 percent; HCd=12.1 
pp.m.; NOxd=0.8 p.p.m.; COdm=15.3 p.p.m. Then: 

(0.20844) (10.485) (702-70) (528) 

(700X570) 

(1 3.478) (48.2) (22.225) 

11 ' 762-(22.225X48.2/100) 


- 2505.0 cu. a. per test phase. 


Ku- 


=0.0434. 


1-0.0047(62-75) 

C0. m (1-0.01925(1 .43) -0.000323(48))306.0 « 203.4 p.p.m. 

C 04 =(l 0.000323(48)) 15.3=* 15.1 p.p.m. 

nPm __.9 tie. 

U * 1. 13+ U05.8+293.4)X10-* 

105.8-12.1 (1-10.116) =95.03. 

//C. M .-(2595)(16.33)(95.03/1, 000,000)-4.027 grama per test phase. 

AO, =11 .2-0^8^1—1/9.116) *= 10.49. 

( 3505 )(54.16) (10.49/1,000,000)(0.9424)-1.389 grams per test phase. 

293.4-15.1(1-10.116) -280. 

C0a..«=( 2505 ) (32.97) (280A,000,000)=23.96 grams per test phase. 

(2) For the “stabilized" portion of the cold start test assume that similar 
calculations resulted in HCmass=0.62 grams per test phase; NOunas8=1.27 grams 
per test phase; and COma«=5.98 grams per test phase. 

(3) For the “transient*' portion of the hot start test assume that similar 
calculations resulted in HCmAM=0.51 grams per test phase; NOxmn«=1.38 grams 
per test phase; and CCW&s=5.01 grams per test phase. 

(4) For a 1975 light-duty vehicle: 

IIC=((0.43)(4.027)+ (0.57)(0.5l)+0.62)/7.5“0.352 grams per vehicle mile. 

NO f »»= ((0.43) (1.389)+(0.67)(1.38)*+1.27)/7.6—0^54 grams per vehicle mile. 

- 1 ; 3 - - ' 6 . 01 )-+ ‘ * “ “ 


C0„ 


K0.57)(6.01)-j-5.98)/7.5—2.55 grams per vehicle milr. 


§ 83.175-18 Test vehicles. 


(a)(1) The vehicles covered by the 
application for certification will be 
divided into groupings of vehicles whose 
engines are expected to have similar 
emission characteristics. Each group of 
engines with similar emission character¬ 
istics shall be defined as a separate en¬ 
gine family. 

(2) To be classed in the same engine 
family, engines must be identical in all 
the following respects: 

(i) The cylinder bore center to center 

dimensions. 

(ii) The dimension from the center- 
line of the crankshaft to the centerline 
of the camshaft. 

(iii) The dimension from the center- 
line of the crankshaft to the top of the 
cylinder block head face. 

(iv) The cylinder block configuration 
(air-cooled or water-cooled; L-6, 90° V- 
8 , etc.). 

(v) The location of intake and exhaust 
valves and the valve sizes (within a Vi- 
inch range on the valve head diameter). 

(vi) The method of air aspiration. 

(vii) The combustion cycle. 

(3) Engines identical in all the 
respects listed in subparagraph (2) of 
this paragraph may be further divided 
into different engine families if the Ad¬ 
ministrator determines that they may be 
expected to have different emission char¬ 
acteristics. This determination will be 
based upon a consideration of the follow¬ 
ing features of each engine: 

fi) The bore and stroke. 

(ii) The surface to volume ratio of the 
nominally dimensioned cylinder at the 
top dead center position. 

<iii) The intake manifold induction 
port size and configuration. 

<iv) The exhaust manifold port size 
and configuration. 

*v> The intake and exhaust valve 

sizes. 


(vi) The fuel system. 

(vii) The camshaft timing and igni¬ 
tion timing characteristics. 

(4) Where engines are of a type which 
cannot be divided into engine families 
based upon the criteria listed in sub- 
paragraphs (2) and (3) of this para¬ 
graph, the Administrator will establish 
families for those engines based upon 
the features most related to their emis¬ 
sion characteristics. 

(b) Emission data vehicles: 

(1) Vehicles will be chosen to be oper¬ 
ated and tested for emission data based 
upon the engine family groupings. 
Within each engine family, the require¬ 
ments of this paragraph must be met. 

(2) Vehicles of each engine family will 
be divided into engine displacement- 
exhaust emission control system-combi¬ 
nations. A projected sales volume will 
be established for each combination for 
the model year for which certification is 
sought. One vehicle of each combina¬ 
tion will be selected in order of decreas¬ 
ing projected sales volume until 70 per¬ 
cent of the projected sales of a manufac¬ 
turer’s total production of vehicles of 
that engine family is represented, or until 
a maximum of four vehicles is selected. 
If any single combination represents over 
70 percent, then two vehicles of that 
combination will be selected. The vehi¬ 
cle selected for each combination will 
be specified by the Administrator as to 
transmission type, fuel system, and in¬ 
ertia weight class. 

(3) The Administrator may select a 
maximum of four additional vehicles 
within each engine family based upon 
features indicating that they may have 
the highest emission levels of the vehicles 
in that engine family. In selecting these 
vehicles, the Administrator will consider 
such features as the emission control 
system combination. Induction system 
characteristics, ignition system charac¬ 


teristics. fuel system, rated horsepower, 
rated torque, compression ratio, inertia 
weight class, transmission options and 
axle ratios. 

(4) If the vehicles selected in accord¬ 
ance with subparagraphs (2) and (3) of 
this paragraph do not represent each 
engine-system combination, then one ve¬ 
hicle of each engine-system combination 
not represented will be selected by the 
Administrator. The vehicle selected shall 
be of the engine displacement with the 
largest projected sales volume of vehicles 
with the control system combination in 
the engine family and will be designated 
by the Administrator as to transmission 
type, fuel system, and inertia weight 
class. 

(c) Durability data vehicles: 

(1) A durability data vehicle will be 
selected by the Administrator to rep¬ 
resent each engine-system combination. 
The vehicle selected shall be of the en¬ 
gine displacement with the largest pro¬ 
jected sales volume of vehicles with that 
control system combination in that en¬ 
gine family and will be designated by 
the Administrator as to transmission 
type, fuel system and inertia weight class. 

(2) If an exhaust emission control 
system is used in only one engine family, 
an additional vehicle using that system 
in that family will be selected so that 
the durability data fleet shall contain at 
least two vehicles with each system. The 
additional vehicle will be selected in 
the same manner as vehicles selected 
under subparagraph (1) of this para¬ 
graph. 

(3) A manufacturer may elect to op¬ 
erate and test additional vehicles to rep¬ 
resent any engine-system combination. 
The additional vehicles must be of the 
same engine displacement, transmission 
type, fuel system and inertia weight 
class as the vehicle selected for that en¬ 
gine-system combination in accordance 
with the provisions of subparagraph (1) 
of this paragraph. Notice of an intent to 
operate and test additional vehicles shall 
be given to the Administrator not later 
than 30 days following notification of the 
test fleet selection. 

(d) For purposes of testing under 
§ 85.175-20(g) the Administrator may 
require additional emission data vehicles 
and durability data vehicles identical in 
all material respects to vehicles selected 
in accordance with paragraphs (b) and 
(c) of this section: Provided, That the 
number of vehicles selected shall not in¬ 
crease the size of either the emission data 
fleet or the durability data fleet by more 
than 20 percent or one vehicle, whichever 
is greater. 

(e) Any manufacturer whose projected 
sales of new motor vehicles subject to 
this subpart for the model year for which 
certification is sought is less than 2,000 
vehicles may request a reduction in the 
number of test vehicles determined in 
accordance with the foregoing provisions 
of this section. The Administrator may 
agree to such lesser number as he deter¬ 
mines would meet the objectives of this 
procedure. 

(f) In lieu of testing an emission data 
or durability data vehicle selected under 
paragraph <b) or (c) of this section and 
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submitting data therefore, a manufac¬ 
turer may, with the prior written ap¬ 
proval of the Administrator, submit data 
on a similar vehicle for which certifica¬ 
tion has previously been obtained. 

(g) (1) Where it is expected that more 
than 33 percent of an engine family will 
be equipped with an optional item, the 
full estimated weight of that item shall 
be included in the curb weight computa¬ 
tion for the entire engine family. Where 
it is expected that 33 percent or less of 
the vehicles in an engine family will be 
equipped with an item of optional equip¬ 
ment, no weight for that item will be 
added in computing curb weight. Op¬ 
tional equipment weighing less than 3 
pounds per item need not be considered. 

(2) Where it is expected that more 
than 33 percent of an engine family will 
be equipped with an item of optional 
equipment that can reasonably be ex¬ 
pected to influence exhaust emissions, 
then such items of optional equipment 
shall actually be installed on all emission 
data and durability data vehicles for such 
engine family. 

§ 85.175—19 Maintenance* 

(a)(1) Maintenance on the engines 
and fuel systems of durability vehicles 
may be performed only under the follow¬ 
ing provisions: 

(1) One major engine tuneup to manu¬ 
facturer’s specifications may be per¬ 
formed at 24,000 miles (±250 miles) of 
scheduled driving with the following ex¬ 
ception: On a vehicle with an engine dis¬ 
placement of 150 cubic inches or less (or 
a rating of at least 1.20 maximum rated 
horsepower per cubic inch of displace¬ 
ment) major engine tuneups may be per¬ 
formed at 12,000, 24,000, and 36,000 miles 
(±250 miles) of scheduled driving. A 
major engine tuneup shall be restricted 
to the following: 

(a) Adjust low idle speed. 

(b) Adjust valve lash if required. 

(c) Adjust injector timing. 

id) Adjust governor. 

(e) Clean and service injector tips. 

(/) Adjust drive belt tension on engine 
accessories. 

(g) Check engine bolt torque and 
tighten as required. 

(ii) Injectors may be changed if a 
persistent misfire is detected. 

(iii) Normal vehicle lubrication serv¬ 
ices (engine and transmission oil change 
and oil filter, fuel filter, and air filter 
servicing) will be allowed at manufac¬ 
turer’s recommended intervals. 

(iv) The crankcase emission control 
system may be serviced at 12,000-mile 
intervals (±250 miles) of scheduled 
driving. 

(v) Readjustment of the engine idle 
settings may be performed only if there 
is a problem of stalling at stops. 

(vi) Leaks in the fuel system, engine 
lubrication system and cooling system 
may be repaired. 

(vii) Engine idle speed may be ad¬ 
justed at the 4,000-mile test point. 

(viii) Any other engine or fuel system 
maintenance or repairs may be al¬ 
lowed with the advance approval of the 
Administrator. 
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(2) Repairs to vehicle components of 
the durability data vehicle, other than 
the engine or fuel system shall be per¬ 
formed only as a result of part failure 
or vehicle system malfunction. 

(3) Allowable maintenance on emis¬ 
sion data vehicles shall be limited to the 
adjustment of engine idle speed at the 
4,000-mile test point, except that other 
maintenance or repairs may be allowed 
with the advance approval of the Admin¬ 
istrator. 

(4) Where the Administrator agrees 
under § 85.175-20 to a mileage accumula¬ 
tion of less than 50,000 miles for dura¬ 
bility testing, he may modify the re¬ 
quirement of this paragraph. 

(b) Complete emission tests (see 
§§ 85.175-3 to 85.175-17) shall be run be¬ 
fore and after any vehicle maintenance 
which may reasonably be expected to 
affect emissions. These test data shall be 
supplied to the Administrator immedi¬ 
ately after the tests, along with a com¬ 
plete record of all pertinent mainte¬ 
nance, including an engineering report 
of any malfunction diagnosis and the 
corrective action taken. In addition, all 
test data and maintenance reports shall 
be compiled and provided to the Admin¬ 
istrator in accordance with § 85.53. 

(c) If the Administrator determines 
that maintenance or repairs performed 
have resulted in a substantial change to 
the engine-system combination, the ve¬ 
hicle shall not be used as a durability 
data vehicle. 

§ 85.175—20 Mileage accumulation ami 
emission measurements. 

The procedure for mileage accumula¬ 
tion will be the Durability Driving Sched¬ 
ule as specified in Appendix D to this 
part. A modified procedure may also be 
used if approved in advance by the 
Administrator. 

(a) Emission data vehicles: Each 
emission data vehicle shall be driven 
4,000 miles with all emission control sys¬ 
tems installed and operating. Emission 
tests shall be conducted at zero miles 
and 4,000 miles. 

(b) Durability data vehicles: Each 
durability data vehicle shall be driven 
with all emission control systems in¬ 
stalled and operating, for 50,000 miles or 
such lesser distance as the Administrator 
may agree to as meeting the objectives 
of this procedure. Emission measure¬ 
ments from a cold start shall be made at 
zero miles and at each 4,000-mile 
interval. 

(c) All tests required by this subpart 
to be conducted after 4,000 miles of driv¬ 
ing or at any multiple of 4,000 miles may 
be conducted at any accumulated mile¬ 
age within 250 miles of 4,000 miles or 
the appropriate multiple of 4,000 miles, 
respectively. 

(d) The results of each emission test 
shall be supplied to the Administrator 
immediately after the test. Where a 
manufacturer conducts multiple tests at 
any test point or any tests between test 
points, data on these tests (including 
voided tests) shall be provided to the 
Administrator in accordance with § 85.53. 

(e) Whenever the manufacturer pro¬ 
poses to operate and test a vehicle which 


may be used for emission or durability 
data, he shall provide the zero mile test 
data to the Administrator and make the 
vehicle available for such testing under 
§ 85.54 as the Administrator may require 
before beginning to accumulate mileage 
on the vehicle. Failure to comply with 
this requirement will invalidate all test 
data submitted for this vehicle. 

(f) Once a manufacturer begins to op¬ 
erate an emission data or durability data 
vehicle, as indicated by compliance with 
paragraph (e) of this section, he shall 
continue to run the vehicle to 4,000 miles 
or 50,000 miles, respectively, and the 
data from the vehicle will be used in the 
calculations under § 85.175-21. Discon¬ 
tinuation of a vehicle shall be allowed 
only with the written consent of the 
Administrator. 

(g) (1) The Administrator may elect 
to operate and test any test vehicle dur¬ 
ing all or any part of the mileage accu¬ 
mulation and testing procedure. In such 
cases, the manufacturer shall provide the 
vehicle(s) to the Administrator with all 
information necessary to conduct this 
testing. 

(2) The test procedures (§§ 85.175-3 
to 85.175-17) will be followed by the Ad¬ 
ministrator. Maintenance may be per¬ 
formed by the manufacturer under such 
conditions as the Administrator may 
prescribe. 

(3) The data developed by the Ad¬ 
ministrator for the engine system com¬ 
bination shall be combined with any 
applicable data supplied by the manu¬ 
facturer on other vehicles of that 
combination to determine the applicable 
deterioration factors for the combina¬ 
tion. In the case of a significant discrep¬ 
ancy between data developed by the Ad¬ 
ministrator and that submitted by the 
manufacturer the Administrator’s data 
shall be used in the determination of 
deterioration factors. 

§ 85.175—21 Compliance villi emission 
standards. 

(a) The exhaust emission standards 
in the regulations in this part apply to 
the emissions of vehicles for their useful 
life. 

(b) Since it Is expected that emission 
control efficiency will change with mile¬ 
age accumulation on the vehicle, the 
emission level of a vehicle which has 
accumulated 50,000 miles will be used as 
the basis for determining compliance 
with the standards. 

(c) The procedure for determining 
compliance of a new light-duty motor 
vehicle with exhaust emission standards 
is as follows: 

(1) Separate emission deterioration 
factors shall be determined from the 
emissions results of the durability data 
vehicles for each engine-system combina¬ 
tion. A separate factor shall be estab¬ 
lished for the combination for exhaust 
HC, exhaust CO, and exhaust NO*. 

(i) The applicable results to be used in 
determining the deterioration factors for 
each combination shall be: 

(a) All emission data from the tests 
required under § 85.175-20(b) , except the 
zero mile tests. This shall include the 
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official test results as determined in 
§ 85.54 for all tests conducted on all dur¬ 
ability vehicles of the combination se¬ 
lected under § 85.175-18'c) (including 
all vehicles elected to be operated by 
the manufacturer under § 85.175-18(0 
(3)). Where the Administrator has 
agreed to a mileage less than 50,000 miles 
in accordance with § 85.175-20<b>, the 
data for mileages greater than that 
actually run will be determined by ex¬ 
trapolating the test data generated at 
lesser mileages. 

All emission data from the tests 
conducted before and after the mainte¬ 


nance provided in § 85.175-19<a> (lHi). 

iii > All applicable results shall be 
plotted as a function of the mileage on 
the system, rounded to the nearest mile, 
and the best fit straight lines, fitted by 
the method of least squares, shall be 
drawn through these data points. The 
interpolated 4.000 and 50.000 mile points 
on this line must be within the standards 
provided in § 85.175-2 or the data will 
not be acceptable for use in calculation 
of a deterioration factor. 

(iii) An exhaust emission deteriora¬ 
tion factor shall be calculated for each 
combination as follows: 


exhaust emissions interpolated to 50,000 miles 
factor exhaust emissions interpolated to 4.000 miles. 


(2> The exhaust emission test results 
for each emission data vehicle shall be 
multiplied by the appropriate deteriora¬ 
tion factor: Provided, That if a deterio¬ 
ration factor as compared in subpara¬ 
graph (1) (iii ‘ of this paragraph is less 
than one, that deterioration factor shall 
be one for the purposes of this 

subparagraph. 

<3> The emissions to compare with 
the standard shall be the adjusted emis¬ 
sions of subparagraph (2) of this para¬ 
graph for each emission data vehicle. 

t4) Every test vehicle of an engine 
family must comply with all applicable 
standards, as determined in subpara¬ 
graph (3) of this paragraph, before any 
vehicle of that family may be certified. 


§ 83.176-1 Applicability (197b model 
year). 

With the exception of the nitrogen 
oxides exhaust emission standard, the 
standards and test procedures set forth 
in § 85.175-2 (b) through § 85.175-21 re¬ 
main applicable for the 1976 model year. 

§ I7(>— 2 Standards for exbau.-t ends- 

dons. 

(a) Exhaust emissions from 1976 
model year vehicles shall not exceed: 

(1 > Hydrocarbons — 0.41 grams per ve¬ 
hicle mile. 

(2) Carbon monoxide — 3.4 grams per 
vehicle mile. 

<3> Oxides of nitrogen — 0.40 grams 
per vehicle mile. 
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